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LETTER OF SUBMITTAL

SUBCOMMITTEE ox TRADE, 
COMMITTEE ON WAYS AND MEANS,

U.S. HOUSE OF REPRESENTATIVES,
Washington, D.C., August 4, 1078. 

Hon. AL ULLMAN, 
Chairman, Committee on Ways and Means, Long worth House Office

Building.
BEAU Mu. CHAIRMAN: The Subcommittee on Trade is reviewing 

U.S. unfair import practice laws with a view toward considering 
legislative and administrative changes in these statutes. As part of 
this review, the Subcommittee issued, on February G, 1978, a press 
release inviting all interested parties to submit recommendations for 
changes both to the unfair import practice laws and to the regulations 
promulgated pursuant to these laws.

Since the Subcommittee intends to schedule oversight hearings on 
this subject in the near future, I request that these responses be 
printed for the use of the Subcommittee on Trade and the Committee 
on Ways and Means and that the information be made available to all 
Members of Congress. 

Sincerely yours,
CHARLES A. VANIK,

Chair-man. 
(in)
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RECOMMENDATIONS SUBMITTED BY INTERESTED IN 
DIVIDUALS AND ORGANIZATIONS ON AMENDMENTS 
IN U.S. LAWS TO PROVIDE RELIEF FROM UNFAIR 
TRADE PRACTICES ____

I Subcommittee on Trade Press release of Feb. 6,19'8]

SUBCOMMITTEE ON TRADE, COMMITTEE ON WAYS AND MEANS, U.S. 
HOUSE OF REPRESENTATIVES INVITES RECOMMENDATIONS FOR AMEND 
MENTS IN U.S. LAWS To PROVIDE RELIEF FROM UNFAIR TRADE PRAC 
TICES
Congressman Charles A. Vanik (D., Ohio), Chairman of the Sub 

committee on Trade, Committee on Ways and Means, today announced 
(hat the Subcommittee on Trade invites all interested parties to submit 
recommendations to the Subcommittee on Trade on how U.S. laws and 
regulations pursuant to such laws should be amended to provide more 
expedit ious. effective, and oquitable relief for domestic industries from 
unfair practices affecting import competition. Specifically, the Sub 
committee is interested in recommendations for amending the Anti 
dumping Act of 1921. as amended by section 321 of the Trade Act of 
1974, the countervailing duty statute (sections 303 and 516 of the 
Tariff Act of 1930, as amended by section 331 of the Trade Act of 
1974), provisions to deal with unfair methods of import competition 
(section 337 of the Tariff Act of 1930, as amended by section 341 of 
the Trade Act of 1974), and responses to foreign export subsidies 
under section 301 of the Trade Act of 1974.

In issuing this invitation, Chairman Vanik stated that a Subcommit 
tee oversight hearing on the adequacy and administration of the Anti 
dumping Act held on Jfovember 8, 1977, a hearing on the operation 
and administration of the reference price system developed by the 
Department of the Treasury for steel dumping cases held on Janu 
ary 25-26. 1978, and Subcommittee general oversight of the operation 
of the unfair trade statutes have demonstrated the need for the Sub 
committee to consider legislative and administrative changes in these 
laws.

More specifically, the Subcommittee invites recommendations and 
comments on the following issues which have come to its attention, as 
examples of areas in which the Subcommittee seeks guidance in prepa 
ration for drafting legislation to restructure and simplify the U.S. 
law and its administration in the area of unfair trade practices.

GENERAL ISSUES

Possible replacement of existing laws by a single statute and/or 
administrative procedure for petitions dealing with all unfair trade 
practices whatever their cause;

(1)



Resolution of overlapping or conflicting jurisdictions between the 
Department of the Treasury and the International Trade Commission, 
particularly in antidumping and section 337 cases;

Coordination of unfair import practices provisions with other 
statutes dealing with prevention of unfair methods of competition, 
such as antitrust laws;

More expeditious time periods for reaching determinations, includ 
ing possible concurrent, rather than consecutive 3 month final Treasury 
(lumping and 1TC injury determinations and the inclusion of time 
limits for making determinations in section 301 cases;

Initiation of dumping and countervailing duty investigations by the 
Secretary of the Treasury; /

Judicial review procedures, including review of negative ITC in 
jury determinations in dumping and countervailing duty cases.

ANTIDUMPING ACT

Amount and type of evidence of dumping and injury required by 
Treasury from petitioners in relation to capability of petitioner to 
provide such information;

Cost of production concept and calculation, including the definition 
of a "reasonable period of time" for recovery of all costs;

Price comparisons and verification of data, particularly in cases in 
volving state-controlled-economy countries;

Retroactive withholding of appraisement and possible deposit of 
estimated duties in lieu of bond posting following a preliminary 
affirmative dumping determination;

Discontinuance of investigations on the basis of price assurances or 
special circumstances;

Assessment of dumping duties, including a possible statutory time 
limit for liquidating entries following a final dumping finding, and 
assessment of dumping duties across-the-board based upon price com 
parisons made during the fair value investigation rather than entry- 
by-entry based upon revised post-investigation data.

COUNTERVAILING DUTY LAW

Criteria or guidelines for determining what constitutes a direct or 
indirect "bounty or grant";

Application to government-owned or subsidized facilities:
Possible injury criteria in connection with agreement on an inter 

national subsidy/countervailing duty code in the Multilateral Trade 
Negotiations.

The above list is meant to be illustrative and the Subcommittee wel 
comes comments and recommendations on any aspect of this subject 
area, which should be submitted to John M. Martin, Jr., Chief Coun 
sel, Committee on Ways and Means, U.S. House of Representatives, 
Room 1102 Longworth House Office Building, Washington. D.C. 
20515; telephone: 202—225-3625 by April 15.



[Subcommittee on Trade press release of Apr. 18, 1978]
SUBCOMMITTEE ox TRADE, COMMITTEE ox WAYS AXU MEANS, U.S. 

HOUSE OF REPRESENTATIVES ANNOUNCES EXTENSION or DEADLINE 
FOR SLBMITTING RECOMMENDATIONS FOR AMENDMENTS IN THE U.S. 
LAWS To PROVIDE RELIEF FROM UNFAIR TRADE PRACTICES
Congressman Charles A. Vanik (D-Ohio), Chairman of the Sub 

committee on Trade, Committee on Ways and Means, today announced 
that the Subcommittee on Trade is extending to May 15, 1978, the 
deadline, as previously announced in the press release of February C, 
1978, 1 for all interested parties to submit recommendations on how 
U.S. laws and regulations pursuant to such laws should be amended to 
provide more expeditious, effective, and equitable relief for domestic 
industries from unfair practices affecting import competition.

Li announcing the extension of the submission deadline Chairman 
Vanik stated: I hope that the additional period will permit all inter 
ested parties with sufficient time to complete statements and recom 
mendations. It is my intention to schedule hearings late this Spring 
bused on the recommendations submitted to the Subcommittee, and in 
particular to invite testimony from expert practitioners in this im 
portant area of trade law and regulations.

All comments and recommendations should be submitted to 
Mr. John M. Martin, Jr., Chief Counsel, Committee on Ways and 
Means, U.S. House of Representatives, Room 1102 Longworth House 
Office Building, Washington, D.C. 20515; telephone: (202) 225-3625 
by May 15,1978. ___

SECRETARY OF THE TREASURY, 
Washington, D.C., March 24,1978. 

Hon. CHARLES A. VANIK,
Chairman, Subcommittee on Trade, Committee on Ways and Means, 

Washington, D.C.
DEAR MR. CHAIRMAN : This will acknowledge with thanks your letter 

of February 8 enclosing a copy of your press release concerning the 
study the Subcommittee on Trade intends to undertake with respect to 
U.S. laws providing relief from unfair international trade practices. 
As the Treasury Department administers the antidumping and coun 
tervailing duty laws, we do, of course, have a keen interest in the work 
of your subcommittee and its staff on this subject. I can certainly re 
peat Mr. Mundheim's pledge that we will work constructively and in 
cooperation with your staff in making the study you propose.

Work has, indeed, already commenced within our Department to re 
view some of the problems that we have ourselves noted in connection

1 The Subcommittee is interested in recommendations for amending the Antidumping Act of 192t, as amended by section 321 of the Trade Act of 1974, the countervailing duty statute (sections 303 and 516 of the Tariff Act of 1930, as amended by section 331 of the Trade Act of 1974), provisions to deal with unfair methods of import competition (section 337 of tho Tariff Act of 1930, as amended by section 341 of the Trade Act of 1974), and responses to foreign export subsidies under section 301 of the Trade Act of 1974.



with these two statutes. Nevertheless, it is our present view that the 
statutes, as amended by the Trade Act of 1974, have been working 
fairly well in most cases and that it would be a mistake to move precip 
itously toward change. In addition, as you know, the subject of unfair 
barriers to international trade and responsive practices is being dis 
cussed in the multilateral trade negotiations. It is possible that agree 
ments will be reached in Geneva requiring amendments to our anti 
dumping and countervailing duty laws. Of course, any such discus 
sions will, in accordance with the Trade Act, follow consultation with 
the relevant Congressional committees. We think that it would be a 
mistake to consider amending the existing laws just at a time while 
our discussions with foreign countries have begun. Therefore, while 
we certainly intend to work with your staff in considering possible 
improvements in the law, we believe that the Congress will be in a far 
better position to judge what if any, changes arrt, needed and appro 
priate after the MTN has completed its deliberations—presumably this 
summer—and the agreements emerging from those meetings are pre 
sented for approval.

In the meanwhile, I can tell you that we are considering with the 
State Department a study of questions of trade with state-controlled- 
economy countries and imports from state-owned enterprises. This, and 
similar academic and governmental conferences to study issues relevant 
to our responsibilities, will continue to receive our support and partici 
pation in the hope they may generate creative responses to the impor 
tant problems we and your committee will be studying. 

Sincerely,
W. MICHAEL BLUMENTHAL.

U.S. INTERNATIONAL TRADE COMMISSION,
Washington, D.C., June 22,1978. 

JOHN M. MARTIN, Jr., Esq., 
Chief Counsel, Committee on "Ways and Means, 
U.S. House, of Representatives, Washington, D.C.

DEAR MR. MARTIN: The U.S. International Trade Commission is 
pleased to submit the attached memorandum in response to the request 
made by Chairman Vanik in Subcommittee on Trade releases of Jan. 
6,1978, and April 18, 1978, for comments on possible amendments to- 
U.S. laws to provide relief from unfair import trade. The memoran 
dum also addresses issues raised by two bills, H.R. 11562 and H.R. 
10590, which are before the Committee.

The comments in the memorandum are largely technical in nature 
and address a variety of issues within the context of the Antidumping 
Act, 1921, section 337 of the Tariff Act of 1930, and section 303 of the 
Tariff Act of 1930. We hope you find these comments useful. This 
Commission and its staff stand ready to assist the Committee further in 
whatever manner may foe deemed useful. 

Sincerely yours,
JOSEPH 0. PARKER, Chairman.

Enclosure.



MEMORANDUM OF TIIE U.S. INTERNATIONAL TRADE COMMISSION ON 
POSSIBLE AMENDMENTS TO THE ANTIDUMPING ACT, 1921, AS 
AMENDED, SECTION 337 OF THE TARIFF ACT OF 1930, AS AMENDED, 
AND SECTION 303 OF THE TARIFF ACT, AS AMENDED
On February 6, 1978, Congressman Vanik, Chairman of the Sub 

committee on Trade, requested recommendations from interested per 
sons on possible amendments to laws of the United States concerning 
unfair practices in import commerce, and their implementing regula 
tions, as follows:

The Subcommittee is interested in recommendations for amending the Anti dumping Act of 1921, as amended by section 321 of the Trade Act of 1974, the 
countervailing duty statute (sections 303 and 516 of the Tariff Act of 1930, as amended by section "Al of the Trade Act of 1974), provisions to deal with unfair 
methods of import competition (section 337 of the Tariff Act of 1930, as amended by section 341 of the Trade Act of 1974), and responses to foreign export sub. 
sidles under section 301 of the Trade Act of 1974.

Chairman Vanik further invited recommendations on several gen 
eral and specific issues concerning these statutes and their administra 
tion. On April 18,1978, Chairman Vanik announced his intention to 
schedule hearings based upon the recommendations submitted.

This memorandum provides general comment by this Commission on 
yariousissues which have been raised before the Subcommittee, includ 
ing those raised by two bills—H.R. 11562, the proposed "Antidump 
ing Enforcement Act of 1978," and H.R. 10590—as introduced in the 
House of Representatives and referred to the Committee on Ways and 
Means. The Commission's comments address these various issues with 
in the context of the legislation to which they pertain, i.e., the Anti 
dumping Act, 1921, as amended, section 337 of the Tariff Act of 1930, 
as amended, and section 303 of the Tariff Act of 1930, as amended. 
Finaly, those issues which are not susceptible to analysis within thft 
context of these statutes are addressed separately.

TUB ANTIDUMPING ACT, 1921

Concurrent investigations
Present section 201 (a) of the Act requires an injury determination 

by the Commission within 3 months after the receipt, of advice from 
the Secretary of the Treasury that a class or kind of merchandise i-* 
being, or is fikely to be, sold at less than fair value (LTFV). Under 
this schedule, the Commission is advised of the final LTFV margins 
prior to the initiation of its 3-month investigation. Chairman Vanik 
has raised the issue of possible concurrent, rather than consecutive, 
Treasury and Commission investigations in an effort to expedite anti 
dumping proceedings, which can take up to 16 months to complete 
after receipt of a properly filed petition. As raised by Chairman 
Vanik, such a proposal would require that the Commission's 3-month 
injury investigation under section 201 (a) of the Act be concurrent 
with the 3-month period for the Secretary's final LTFV determination 
under section 201 (b) (3) of the Act. Under this schedule, which appar-
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ently is also proposed in section 2(f) of H.R. lOiOO, the Commission's 
investigation would presumably commence with ;he Secretary's tenta 
tive determination of LTFV sales pursuant to section 201 (b) (1) (B) 
of the Act, and the Commission would not have the benefit of the Sec 
retary's final determination of LTFV sales in making its determina 
tion of injury. In many cases, the degree to which sales are below fair 
value influences the Commission's injury determination. Thus, in cases 
whore the Secretary makes a final determination of LTFV sales with 
margins which are'loss than those tentatively determined by the Sec 
retary to exist, such as in the recent case involving carbon steel plate 
from Japan (the Gil more case), importers might petition the Com 
mission tor review of an affirmative injury determination on the basis 
of the Secretary's final determination of LTFV sales.

While the Commission has the authority to review its injury determi 
nations upon application of an interested party, advice from the Secre 
tary, or its own motion (see 10 C.F.R. 207.5 and S. Rep. No. 93-1298, 
at 131). the frequent review of injury findings may promote the ap 
pearance of uncertainty in the Commission's injury determinations 
under the Act. Under the circumstances, it may be appropriate to 
consider a schedule such as that proposed in sections 2 and 3 of H.R. 
11562. the proposed Antidumping Enforcement Act of 1978, which 
would require a final determination of LTFV sales by the Secretary 
within 2 months of his tentative determination, a month prior to the 
required deadline for the Commission's injury determination. This 
schedule would allow the Commission to consider the findings of the 
Secretary in his final determination of LTFV sales. However, it is 
apparently technically possible to have a final determination of LTFV 
safes preceded by a 'negative tentative determination under section 
201 (b) (1) (C), and any amendment to section 201 which would pro 
vide for concurrent investigations by the Treasury and the Commission 
should anticipate this possibility by providing for commencement of 
the Comission's injury investigation when such a final LTFV determi 
nation is made.
Requirements for complaints

Present section 201(c)(l) requires the Secretary to determine 
whether to initiate an investigation within 30 days of the receipt of 
information alleging dumping (a complaint). This section Avas added 
by the amendments to the Antidumping Act, 1921 in section 321 (a) 
of the Trade Act of 1974. Legislative history S. Rep. No. 93-1298, at 
170) indicates that section 201(c) (1) was intended to incorporate into 
law the requirement of existing regulation (19 C.F.R. 153.29) that 
Treasury determine whether to initiate an investigation within thirty 
days after receipt of a complaint. The Senate Report further states 
that:

i-

(I)t is the Committee's intent that the Secretary of the Treasury administer the Act, as amended, and promulgate regulations if necessary, so'that he will initiate an investigation within 30 days after a written complaint is made by the complaining party under the Act. (S. Kep. No. 93-1298, at 170)
Thus, there are somewhat inconsistent pronouncements in the legis 

lative history of the amended section 201(c) (1). The wording of the 
regulation, and the statutory provision which was intended to incorpo 
rate the substance of the regulation, merely require the Secretary to 
determine whether to initiate an investigation within 30 days, presum-



require
a proper complaint. Legislative history further states:

The (Finance) Committee recognize1 * that the Secretary may have to require, 
through regulations, that the information submitted be in such proper form as to provide a sufficient basis upon which to make a determination as to whether or 
not an investigation is warranted in each case. (S. Hep. So. S»3-l'Ji)8, at 170)

injury infon
(a) (4)), although section 20l'(c)(d) of the Act had boon amended 
by the Trade Act of 1974 to "refer the initial complaint to the Com 
mission for its consideration" of the injury information (S. Rep. No. 
93-1298, at 32). Nevertheless, the Secretary may return a complaint 
which does not substantially conform to the requirements established 
by the regulation, pursuant to 19 C.F.It. 153.28. Accordingly, Chair 
man Vanik has raised the issue of the amount and type of information 
concerning alleged LTFV sales and injury which should be required 
by Treasury in antidumping petitions.
'The Department of the Treasury has recently published a notice of 

proposed rulemaking in the Federal Register, (43 F.R. 1:358, Jan. 9, 
1978) which proposed amendments to the customs regulations pertain 
ing to requirements for antidumping petitions (1!) C.F.R. 153.27). The 
amendments would establish that antidumping petitions should include 
evidence of injury (i.e., lost sales, price depression, and price suppres 
sion) which is tlie "direct result" of alleged LTFV sales. This Com 
mission, in comments dated February 10, 1978, to the Department of 
the Treasury, concluded that it appeared that the standard proposed 
for the nature of the information necessary to show a "causal link" be 
tween alleged LTFV sales and injury bore little relation to the Com 
mission's interpretation of the causal requirement in the Antidumping 
Act as approved by the Congress (S. Rep. No. 93-1298, at 180)—that 
injury is "by reason of" LTFV sales if the LTFV sales contribute to 
injury in the U.S. industry (See Carbon Steel Plate from Japan De 
termination of Injury in Investigation No. AA 1921-179, at 13 (April 
1978)). In its comments, this Commission further concluded that the 
promulgation of the regulation proposed by the Department of the 
Treasury could have the. "unfortunate consequence of discouraging 
the filing of meritorious antidumping petitions or the initiation of 
antidumping proceedings on the basis of such petitions." To date, the 
Commission is aware of no revision of the proposed regulations wl ich 
would warrant a change in its position.
Initiation of dumping investigations

From the time of its enactment in 1921 until 1954, investigations 
under the Antidumping Act were initiated within the Customs Service 
by customs appraising officers. The Customs Simplification Act of 
1954 amended section 201 of the Act to place the responsibility of 
initiating investigations with the Secretary of the Treasury. There 
after, the customs regulations were amended to provide for the filin^ 
ofcpmplaints on behalf of an U.S. industry (19 C.F.R. 153.26, et seq.)* 
While the Department of the Treasury retains the authority to initiate
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antidumping investigations on the basis of information from Customs 
officers (10 C.F.ll. 153.25), this authority has been invoked infre- 
queutlv since 1054. In the November 8,1077, oversight hearings on the. 
Antidumping Act, 19-21, before the Subcommittee on Trade, repre 
sentatives of the Department of the Treasury indicated that investiga 
tions initiated on the basis of information supplied by customs officers 
often were not completed because of a "lack of interest". (Oversight of 
the Antidumping Act of 1021, Hearing before the Subcommittee on 
Trade, House Ways and Means Committee, 05th Cong. 1st sess., 10 
(1077)). As discussed by Chairman Vanik, the successful prosecution 
of antidumping investigations on the initiative of the Treasury De 
partment may well depend on the implementation of an early warning 
program to detect those sectors of the economy where sucn relief is 
needed.
The record of antidumping proceedings

Present section 201(d)(3) of the Act exempts the Commission's 
hearings from the requirements of sections 554, 555, 556, and 557 of 
title 5. which establish procedures for every case of adjudication re 
quired by statute to be held on the record after opportunity for an 
agency hearing. While the section does provide that the transcript of 
the Commission hearing, together with all information developed in 
connection with the investigation (other than confidential items) shall 
be made available as provided in the Freedom of Information Act 
(section 552(b) of itle 5), this reference to otherwise applicable law 
does not require or contemplate the creation of an evidentiary record 
as the basis for the Commission's injury determinations under the Act.

'Die absence of such a record has led to controversy involving the 
amount and kind of information which is discoverable against the 
Commission in judicial proceedings to review the Commission's injury 
determinations under the Act. In Sprague Electric Co. v. United 
States, Customs Court No. 77-0-03056 and Armstrong Bros. Tools Co. 
v. United States, Customs Court No. 77-8-02005, plaintiffs are seeking 
discovery oi all documents and things relating to the Commission's 
injury investigation contained in either the Commission's files or the 
files of individual commissioners. The Commission's position is that 
the only documents relevant to the court's review are the official notices 
published in connection with the investigation and its actual determi 
nation and statement of reasons in support thereof. It is further the 
position of the Commission that, in judicial review of its injury 
determinations, which are informal nonadjudicatory administrative 
decisions where there is no evidentiary record, the Court should limit 
its review to an examination of the reasons given by the administrative 
agency to explain its action. See Dunlop v. Bachowski, 421 U.S. 560, at 
572-573 (1975). Accordingly, the court's review should be confined to 
the reasons stated to ascertain whether the statement, without more, 
evinces that the Commission's decision is so irrational as to constitute 
the decision arbitrary and capricious. The Trade Act of 1914 amended 
the Antidumping Act to require the publication of a complete state 
ment of reasons with each determination under the Act, and present 
practice of the Commission is to include an approved sanitized version 
of the staff report in its determination and statement of reasons in con 
nection with eac1.- investigation under the Act. Since the report reflects 
the information obtained in the Commission's investigation, meaning-
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ful judicial review of the Commission's determination is thereby 
facilitated.

Because the information on which the Commission makes its 
determination is acquired from many sources other than the parties 
(the in. ''•• "^urce being staff questionnaires propounded to the domestic 
industry and to importers), and the parties do not have an opportunity 
at the Commission level to have access to confidential submissions on 
which the Commission bases its decision, we believe that it would be 
anomalous if judicial review proceedings could be used by parties to 
gain access to this information, and then to make arguments to the 
court on the basis of this information which could not have been made 
to the Commission. Such a result would transform judicial review into 
a complete relitigation. It would have the further unfortunate effect of 
allowing greater access to confidential information, inhibiting prompt 
compliance with Commission questionnaires, and preventing the Com 
mission thereby from making informed decisions in antidumping 
cases.

Accordingly, the Commission has moved for a protective order to 
limit discovery in these proceedings. The matter is at present under 
advisement. A ruling against the Comniission could require the Com 
mission to base its injury determinations upon an exclusive record, 
which was originally proposed by the Nixon Administration in section 
301 (b) of the proposed Trade Reform Act of 1973 (H.R. 6767, intro 
duced on Apr. 10.1973) and rejected by the Congress in its enactment 
in the form of the Trade Act of 1974. Further, as explained above, the 
disclosure of confidential data in judicial review proceedings under 
appropriate protective order may require comparable disclosure of 
such data during the Commission's hearing to provide for the exhaus 
tion of administrative remedies prior to judicial review.
The proper forum and procedure for review of Commission, injury

determination under the act
A related issue concerns the proper fovum for review of Commission 

injury determinations under the Act. At present, these determinations 
are reviewable in the United States Customs Court. Affirmative injury 
determinations are reviewable by way of an action to contest the 
denial by the Secretary of the Treasury of an importer's protest under 
section 514 of the Tariff Act of 1930 (19 U.S.C. 1514). Imbert Im- 
ports, Jnc. v. Utilted States,  T» F.2d 1189 (CCPA 1973). Similarly, 
negative, injury determinations are reviewable by way of an action 
to contest the failure of the Secretary of the Treasury to assess? anti 
dumping duties on a class or kind of imported merchandise under 
516 (c) of the Tariff Act of 1930 (19 U.S.C. 1516 (c)), SCM Corpora 
tion v. United States C.R.D. 78-02, (Customs Court, May 1978). How 
ever, these procedures are designed to permit an advoisely affected 
party (an importer under section 514 or a producer under section 516) 
to intervene in what is otherwise an ex parte proceeding-(the liquida 
tion of entries and the assessment of duties), and, failing satisfaction, 
take the controversy to a trial court (the Customs Court) for the 
presentation of fact and argument. On the other hand, the Commis 
sion's injury proceedings allow for the presentation of fact and 
argument by affected parties in a hearing held in each investigation, 
and Customs Court review of the Commission's injury determinations 
is consequently limited in the fashion of appelate review. City Lumber
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Co. v. United States, 457 F. 2d 991 (CCPA 1972). However, in at 
least one case, Klebc.ry cC- Co. v. United States. 71 F. 2cl 352 (CCPA 
19J53) the Customs Court allowed three witnesses to bo called.

In addition, the different procedures for review of negative LTFV 
determinations (section 516(d) of the Tariff Act) and negative injury 
determinations (section 516(c) of the Tariff Act) may lead to com 
plex procedural problems where domestic manufacturers seek review 
of Treasury and Commission action under the Antidumping Act. See 
Armstrong Bros. Tool Co. v. United States, supra, C.D. 4751, June 15, 
1978.

Judicial review of the Commission's injury determinations under 
the Act should not he based on a new record after a trial de novo. If 
an evidentiary record is to be required, such record can be made before 
the Commission. Thus, it would be appropriate to provide for direct 
review of Commission injury determination*; without recourse to the 
protest procedure of section 514 or the petition procedure of section 
516. At present such direct review is available only with respect to 
negative LTFV determinations of the Secretary under section 516(d). 
In light of the properly appellate nature of such review, direct review 
in the Court of Customs and Patent Appeals would further simplify 
and expedite review of Commission injury determination under tho 
Act.
The, liquidation of entries of merchandise subject to a finding of 

dnmpina
Section 202 of the Act provides for the collection of a special dump 

ing duty on merchandise sold at LTFV which is subject to a published 
finding of dumping. Present law imposes no limitation on the amount 
of time the Department of the Treasury rnay take in the liquidation 
of entries of merchandise subject to a finding of dumping and in the 
collection of any such duty which is payable upon such merchandise. 
Section 4 of the proposed Antidumping Enforcement Act of 1978 
(ILK. 11562) Avould require the .liquidation of entries of merchandise 
subject to a finding of dumping within 6 months after entry or after 
publication of a notice of withholding of appraisement under section 
201 (b) (1) (B) of the Act, whichever data is later. While liquidation 
of such merchandise cannot occur until after publication of a finding 
of dumping (it appears that the proposed amendment should more 
properly read after publication of a finding of clumping under sec 
tion 201 (a) of the Act), the enactment of such legislation would pre 
vent unreasonable delay in tho liquidation of dumped merchandise 
such as the, approximate 5-year delay in the liquidation of entries 
subject to T.D. 71-76, Television Receiving Sets from Japan. Further, 
on April 14, 1978, the General Accounting Office released its report 
on several questions posed by a number of Senators concerning the 
administration of the Antidumping Act. concluding that the average 
delay for the liquidation of entries subject to a finding of dumping 
\v as from 3 to 3% years.

In addition, consideration of the procedures and timeliness of the 
actual collection of duties on liquidated entries of merchandise subject 
to a finding of dumping may be appropriate.
The basis for calculation of special dumping duties

Present section 201 of the Act provider for the levy of special dump 
ing duties on an entry-by-enby comparison of the'purchase price or
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exporter's sales price with the foreign market value (or, in the absence 
of such value, the constructed value) of such merchandise. Chairman 
Vanik has raised the issue, reflected in section 2(b) of H.R. 10590, of 
the possible assessment of special dumping duties on an across-the- 
board basis calculated at the time of the initial LTFV determination. 

While it is presumed that the initial pricing data, which would form 
the basis of the calculation of special dumping duties, could be periodi 
cally revised, the implementation of this approach could tend to detract 
from the principal purpose of the Act, which is to discourage dumping 
on an entry-by-entry basis. Faced with the certainty of a special dump 
ing duty regardless of the actual pricing of the merchandise, foreign 
exporters might bo encouraged to offset the impact of the special 
dumping duty by lowering their transaction prices even further. While 
it may be advantageous to allow the Secretary to base his foreign 
market value (or, as the case may be, constructed value) calculations 
under section 202 on data obtained during the course of his initial 
LTFV determination and periodically revised, it appears advisable 
to continue to calculate the purchase price or exporters sales price 
of dumped merchandise on an entry-by-entry basis.
The calculation of the cost of production of 'imported merchandise 

Prior to the enactment of the Trade Act of 1074 (Public Law 93-618, 
.Tan. 3, 1975'i the Antidumping Act contained no provision authoriz 
ing the Secretary of the Treasury to disregard home market or, as 
appropriate, foreign market sales made at prices below the cost of 
production in the determination of the "foreign market value'' of 
imported merchandise under section 205 of the Antidumping Act. 
When the Trade Act of 1975 was originally proposed by President 
Xixon and introduced in the House of Representatives in the form of 
the Trade Reform Act of 1973, no proposed amendments to section 205 
were incorporated in the bill, and the issue of amending the Act to 
treat with below cost home market or foreign market sales apparently 
was first raised during the course of the hearings on the bill before 
the Committee on Ways and Means (Trade Reform act. of 1973. Hear 
ings on H.R. G761 Before the House Wavs and Means Committee, 93d 
Cong., 1st SPSS., 3082-3100 (1973)). Section 321 (e) of the bill, as 
repoited by the Committee, contained a proposed amendment to sec 
tion 205 of the Antidumping Act to provide for the disregarding, in 
certain situations, of home market or, as appropriate, foreign market 
pales at prices below the cost of production in determining the foreign 
market value. The committee amendment passed the House, was re 
ported upon favorably by the Senate Committee on Finance, passed 
the Senate in section 321 (d) of the Trade Act of 1974 without further 
amendments, and is now section 205 (b) of the Antidumping Act,

During the course of hearings before the Subcommittee on Trade on 
the Trigger Price Mechanism, Chairman Vanik questioned the au 
thority of the Department of the Treasury to average costs over a 
period of time in determining the cost of production of imported 
merchandise. While the term "cost of production" is nowhere defined 
in the Act, the Secretary of the Treasury apparently relied upon the 
following statement of congressional explanation:

If ... prices will permit recovery of all costs based upon anticipated sales 
volume over a reasonable period of time, sucb sales will not be disregarded . . . 
(H.R. Kept. No. 93-571,93d Cong., 1st Sess. 71 (1973)). 

32-760—78——2
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However, it would appear from the above language that the phrase 
"over a reasonable period of time" was intended to allow the Secretary 
to consider a sufficient volume of sales to indicate whether the cost of 
producing the merchandise was being recovered, rather than to allow 
the averaging of all costs incurred over a reasonable period of time.

It is uncertain why the term "cost of production" was ever rein- 
troduced into section 205 of the Act. The Antidumping Act, prior to its 
amendment in 1958, made no reference to "constructed value", now 
defined in section 206 of the Act. Instead the term "cost of production" 
was used and defined in section 206. The Antidumping Act was 
amended by the Antidumping Act—Amendment of 1958 (Public Law 
85-630, Aug. 14, 1958) to substitute the term "constructed value" for 
the term ''cost of production" wherever it appeared in the Antidump 
ing Act, including amending section 206 to provide for the present 
definition of "constructed value," which follows, with minor changes, 
the definition of that term as added to the Tariff Act of 1930 by the 
Customs Simplification Act of 1956 (Public Law 927, 84th Gong., 2d 
Sess., Aug. 2,1956). This latter statute had introduced the term "con 
structed value" as the generally applicable subsidiary basis for valuing 
imported merchandise for the assessment of duties by adding new sec 
tion 402 of the Tariff Act of 19aO, as amended (19 U.S.C. 1401a). As 
indicated by the Ways and Means Committee Report on the Customs 
Simplification Act of 195G (H.R. Rep. No. 858, 84th Cong., 1st Sess., 
.'5 (1955)), the change from "cost of production" to "constructed value" 
was intended to be largely a change in terminology only.

From the above, it appears uncertain as to what implications may 
be drawn from the introduction of the term "cost of production" in 
the Antidumping Act by the Trade Act of 1974. The minor definitional 
changes that have distinguished historically the term "cost of produc 
tion" from "constructed value" in the customs laws do not appear to 
warrant the rcintroduction of the term. Nevertheless, the definition of 
both terms have generally required the calculation of costs "at a time 
preceding the date of exportation of the merchandise (undergoing ap 
praisement) which would ordinarily permit the manufacture or pro 
duction of (the) (that) particular merchandise (under consideration) 
in the (usual) (ordinary) course of business." See Section 206(a) of 
the Antidumping Act, 1921, (19 U.S.C. 165(a), Section 402(a) of the 
Tariff Act of 1930 (19 U.S.C. 1402): and section 402 of the Tariff Act 
of 1930 (19 U.S.C. 1401 (a). The averaging of costs of material and 
fabrication over time appears to find little precedent within this lan 
guage. CharUs Stockheimer, et al v. United States 44 CCPA 92, at 94 
(1957); Andy Mohan, fnc. v. United States 396 F. Supp. 1280, at 1286 
(Cust.Ct.1975).
The entry of merchandise subject to a finding of dumping under bond

It is the present practice of the Department of the Treasury that, at 
the time of entry of merchandise subject to a finding of dumping, the 
importer must me an appropriate bond sufficient to insure payment 
of any special dumping uuty, unless the Customs district director is 
satisfied that other required bonds of the importer are sufficient to 
cover his liability for such duty (See 19 C.F.R. 153.50 and 51). This 
practice differs sharply from the general requirement that importers 
deposit at the time of entry estimated duties which are applied against 
his ultimate tax liability determined upon liquidation of the entry (See
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Section 505 of the Tariff Act of 1930 (19 TJ.S.C. 1505), 19 C.F.R. 
141.101). The authority for requiring the posting of 'bond in lieu of an 
estimated dumping duty on entries of merchandise subject to a finding 
of dumping is found in section 208 of the Antidumping Act, 1921, (19 
U.S.C. 167) and section 623 of the Tariff Act of 1930 (19 U.S.C. 1623). 
However, section 208 of the Antidumping Act by its terms applies only 
to entries made by an "exporter" as that term is defined in section 
207 of the Act, and this does not preclude requiring the payment of 
estimated dumping duties >by an importer who is not such an "expor 
ter." Further, section 623 of the Tariff Act of 1930 in no way precludes 
the payment of estimated dumping duties, and in fact subsection (e) 
thereof appears to provide authority for requiring the payment of 
estimated duties in lieu of bonds required by law, such as in the case 
of entries made by an "exporter" within the meaning of section 207 
of the Antidumping Act.

Thus, it appears that present law would allow the Department of 
the Treasury to require tne payment of estimated dumping duties on 
entries of merchandise subject to a finding of dumping. The estimated 
duties could be computed on the basis of the dumping margins calcu 
lated at the time of Treasury's LTFV determination under section 201 
of the Antidumping Act, and, to the extent that the estimated duties 
exceeded the importers liability for dumping duties, such excess would 
be recoverable upon liquidation of the merchandise. In this fashionj a 
measure of protection could be afforded the domestic industry while 
at the same time providing an incentive to foreign producers to supply 
the information necessary for liquidation of the merchandise. Finally, 
unrelated U.S. importers of the merchandise would have a better idea 
of the extent of their ultimate liability for the payment of dumping 
duties and the hardship inherent in cases where substantial dumping 
duties are ultimately assessed after a period of significant delay (such 
as with T.D. 71-76, Television Receivers from Japan) might be 
mitigated.

Chairman Vanik has raised the issue of requiring the deposit of 
estimated special dumping duties, which also appears to be contem 
plated in section 2(a) of H.R. 10590. In this regard, the report of the 
General Accounting Office of April 14,1978, on certain aspects of the 
administration of the Antidumping Act concluded that the present 
bonding requirements on entries of merchandise subject to a finding 
of dumping have little effect on prices of such merchandise. Thus, it 
appears that requiring the deposit of estimated duties would improve 
the administration of the Act and the ability of domestic manufac 
turers to obtain prompt relief thereby, especially in light of the sub 
stantial delays experienced in the actual assessment of special dump 
ing duties. Nevertheless, it may be appropriate to allow the Secretary 
of the Treasury to require bond in addition to the payment of esti 
mated dumping duties where necessary to assure compliance with law.
Technical amendment

In light of the amendment to section 212(3) of the Act by section 
321 (e) of the Trade Act of 1974, subsections (b)(3) and (c)(3) of 
section 202 of the Antidumping Act, 1921, should be amended to read 
as follows:

(3) the fact that merchandise described in section 212(8) (c) is used in deter 
mining foreign market value.
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SECTION* .p>37 OF THE TARIFF ACT OF 1930

Jurisdiction of the Commission under section 337 and possible overlap 
with otJier statutes

Chairman Vanik has raised the issue 01 a possible legislative resolu 
tion of overlapping or conflicting jurisdiction between the Commission 
and the Department of the Treasury, particularly with regard to the 
Antidumping Act and section 337.

The issue of whether section 337 should be interpreted to cover 
areas already covered by other statutes is an issue specifically addressed 
in present section 337(a), which provides that violations of section 
337 "shall be dealt with, in addition to any other provision of law, as 
provided in this section." The bulk of Commission activity under sec 
tion 337 historically has involved alleged violations of U.S. Letters 
Patent, a matter clearly covered by other statutes. Since much of the 
statutory language in section 337(a) is similar to that of section 5 of 
the Federal Trade Commission Act (19 USC 45), section 337 cannot 
be reasonably interpreted to exclude areas already covered by other 
statutes. In fact, in determining the scope of its jurisdiction under 
section 337, the Commission is frequently guided by precedent estab 
lished under other statutes which regulate competition in U.S. com 
merce, even though the Court of Customs and Patent Appeals has 
specifically held that the ibroad language of section 337 should not be 
limited to acts coming within judicial precedent. In re Von Clenvni 
229 F. 2d 441, at 443-44 (C.C.P.A. 1955).

However, oven under these precedents, the Commission has been 
faced with two complaints filed by industries which allege violations 
of section 337 which it was argued were also within the purview of the 
Antidumping Act, 1921. Interestingly, these cases involved two com 
modities, color television receivers from Japan and welded stainless 
steel pipe and tube from Japan, which already had been the subject 
of proceedings under the Antidumping Act. In the case of Certain 
Color Television Receiving Sets, investigation No. 337-TA-23, the 
commodity under investigation was subject to an outstanding finding 
of dumping (T.D. 71-76), and in the case of Certain Welded Stainless 
Steel Pipe and Tube, investigation Xo. 337-TA-29, the commodity 
under investigation had been the subject of antidumping proceedings 
in 1972 which were discontinued on the basis of price assurances and 
initiated once more, this time without a formal petition, when the Com 
mission responded to a complaint received under oath by initiating a 
section 337 investigation. In both instances the complaints alleged, in 
addition to a restraint in trade and commerce in the United States, 
injury to a U.S. industry as the result of predatory pricing, in spite of 
action by the Department of the Treasury under the Antidumping 
Act.

The Commission had little choice in these investigations. Section 
337(b) and pertinent legislative history require the Commission to 
institute an investigation on receipt of a properly filed petition alleg 
ing matters within its jurisdiction under section 337 (S. Rep. No. 93- 
1298, at 194; see also Tallot v. Atlantic Steel Company, 275 F. 2d 4 
(D.C. Cir. 1960)). The legislative history of section 337 and its prede 
cessor, section 316 of the Tariff Act of 1922, indicate that the Commis 
sion's jurisdiction under section 337 was intended to prohibit all forms 
of unfair competition in importation, including "dumping in the ordi-
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nary accepted meaning of th° word." Remarks of Senator Smoot on 
.Section 316 of the Tariff Act of 1922. 62 Cong. Kec. 5879 (1922) ; see 
also the Report of the Comm\tee on Finance on that tariff bill, S. Rep. 
No. 07-595, 67th Cong., 2d Sess. 3 (1922). Further, Congress did not 
limit the broad scope of the Commission's jurisdiction under section 
.'>37 in the amendments contained in section 341 of the Trade Act of
1974. Legislative history clearly indicates that "No change has been 
made in the substance of the jurisdiction conferred under section 
337 (a) Avith respect to unfair methods of competition or unfair acts 
in the import trade" (S. Rep. No. 93-1298, at 1041). While section 
337 ( b ) (3), added by the Trade Act, does require notification of the 
Secretary of the Treasury where the matter under investigation may 
come within the purview of the Antidumping Act, it is not a substan 
tive limitation on the Commission's jurisdiction.

The Committee on Finance used as a model for subsection (b) (3) 
the langauge in section 201 (b) (6) of the House version of H.R. 10710, 
which was enacted without change in section 201 (b) (6) of the Trade 
Act of 1974, and just as the Commission does not view section 201 (b) 
(6) as a limitation on the Commission's jurisdiction under section 
201, it does not view section 337 (b) (3) as a limitation on the broad 
jurisdiction of the Commission under section 337. The legislative in 
tent of section 337 (b) (3) suggests that the Commission should, in a 
manner consistent with law, avoid imposing the burden of simul 
taneous and possibly duplicative investigations of matters "clearly" 
within the purview' of the Antidumping Act by continuing its past 
practice of referring correspondence and other informal communica 
tions alleging dumping to the Department of the Treasury (S. Rep. 
93-1298, 93rd Cong., 2d Sess. 195 (1974)). Nevertheless, when the 
Commission receives a properly filed complaint under oath alleging 
predatory pricing of imported articles, it is required by law to in 
vestigate such an allegation, which includes an element of intent to 
restrain trade and commerce in the United States and constitutes a 
violation of other antitrust laws. See section 2 of the Sherman Act, 
15 U.S.C. 1, Standard OH Co. v. United States, 221 U.S. 1, 43 (1911) 
(conspiracy to monopolize) ; section 2(a) of the Clayton Act, as 
amended by the Robinson-Patman Act. 15 U.S.C. 13 (a), International 
Aii' I ml.. Inc. v. American Excelsior Co.. 517 F. 2d 714 (5th Cir., 
1975) (price discrimination) ; section 3 of the Robinson-Patman Act, 
15 U.S.C. 13a, United States v. Motional Dairy Corp., 372 U.S. 29 
(1963) (criminal statute directed at unreasonably low prices with a 
predatory intent) ; section 5 of the F.T.C. Act, 15 U.S.C. 45, In the 
Matter of Quaker Oats Co., 66 F.T.C. 1131 (1964) (unfair methods 
of competition).

In this regard, the scope of the Commission's jurisdiction under 
section 337 has been well established. On October 18, 1976, an action 
was filed in the U.S. District Court for the District of Columbia seek 
ing to enjoin the Commission's investigation No. 337-TA-23, Certain 
Color Television Receiving Sets, of an alleged predatory pricing 
scheme resulting in below-cost and unreasonably low-cost pricing of 
television receivers from Japan in the United States. (Melco Sales, 
In/-, v. U.S. Inteijnational, Trade Commission, et al., Civ. Action No. 
76-1932.) Plaintiffs argued that the Commission lacked jurisdiction 
over this allegation since predatory pricing, which allegedly was 
within the "exclusive jurisdiction" o^ the Department of the Treasury
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in its administration of the Antidumping Act, 1921. Appended to 
plaintiff's memorandum of points and authorities was a letter from 
the Secretary of the Treasury, dated September 24, 1976, advising 
the Commission that there was an outstanding finding of dumping 
concerning television receivers from Japan (T.D. 71-76), and that the 
Commission should refrain from investigating matters within the 
purview of the Antidumping Act, 1921. Nevertheless, the District 
Court, on November 12, 1976, granted the Commission's motion to 
dismiss the action, holding inter alia that.

Nothing in the papers or argument before this Court shows that the Commis- 
mission proceeding . . . (Commission investigation No. 337-TA-23. "Certain 
Color Television Receivers") is in excess of the Commission's jurisdiction under 
19 U.S.C. 1337(a).

Further, Congress had clearly established its policy that alleged 
duplication of administrative proceedings is not an appropriate basis 
for withholding agency action. The Commission has a jurisdiction that 
is intentionally duplicative; it is as provided in secton 337(a) "in 
addition to any other provisions of the law." Such provisions are a 
valid exercise of Congressional power? Trade Common v. Cement In 
stitute, 333 U.S. 683 (1948), and particularly so in the regulation of 
the import trade of the United States, since importation is a privilege 
granted by Congress. ButtfieM v. Stmiuilian, 192 U.S. 470 (1904). The 
Trade Act of 1974 confirms Congressional commitment to this policy. 
It is not irreparable harm to the defendants that to defend themselves 
before the Commission they may need to hire additional lawyers. 
Myers v. ftethlefieni Corp., 303 U.S. 41 (1938). There is no apparent 
basis for applying a different standard to foreign respondents.

Certain Color Television Receiving Sets, Investigation No. 337-TA- 
23, was successfully concluded on July 29,1977, with the issuance of 
consent orders in the investigation. Welded Stainless Steel Pipe and 
Tube, investigation No. 337-TA-29, was concluded on February 22, 
1978, on the basis of a Commission determination of a violation of 
section 337, supported in part by adverse inferences made against the 
respondents for failure to cooperate wtih the Commission investiga 
tion. On April 22,1978, the President disapproved the Commission's 
action in Welded Stainless Steel Pipe and Tube, in part on the basis 
of: "The need to avoid duplication and conflicts in the adminstration 
of the unfair trade practice laws of the United States."

The Commission has interpreted the present statutory scheme for a 
possible overlap of jurisdiction between the two agencies as follows:

Section 337(b) (3) requires the Commission to notify the Secretary of the 
Treaniry when it has reason to believe that the matter of a secion 337 investiga 
tion i>j,iy come within the purview of the Antidumping Act or section 303. The 
Commission may, pursuant to section 337(b) (1), suspend its section 337 investi 
gations pending the outcome of any such proceedings, the Commission may con 
sider the evidence obtained and, when appropriate, take official notice of the find 
ings, in continuing with its section 337 investigation as the facts warrant. If the 
only matters alleged in section 337 investigation fall "clearly with the purview" 
of the Antidumping Act on section 303, then action taken under either of those 
statutes may dispose of the alleged unfair trade practices and the resultant 
injury. (Certain Color Television Receiving tiets; U.S. International Trade Com 
mission, investigation No. 337-TA-23; Commission memorandum opinion, at 12; 
Nov. 22, 1976).

It may be appropriate to grant the Commission the authority to 
terminate its investigation where action under the Antidumping Act
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or section 303 of the Tariff Act of 1930 effectively determines the con 
troversy before it, without regard, to section 337(c), which requires 
the Commission to determine whether there is a violation of section 337 
in each investigation it conducts under the section. Together with the 
Commission's present authority to suspend its investigations pending 
action under other laws, this authority would allow the Commission 
to avoid unnecessary duplication of proceedings without detracting 
from the ability of domestic industries to obtain prompt relief from 
unfair trade practices.

The Commission did not suspend its investigation concerning welded 
stainless steel pipe and tube in spite of the pendency of antidumping 
proceedings before the Department of the Treasury, a fact specifically 
noted by the President in his determination disapproving the Com 
mission^ action. The fact that the investigation was not suspended 
was due in part to circumstances peculiar to the investigation, includ 
ing the fact that the motion to suspend was made on the basis of 
asserted hardship to counsel and not on the basis of the policy ex 
pressed by the Commission in its investigation Xo. 337-TA-23 Certain 
Color Television Receiving Sets, described above. The Commission 
will more carefully scrutinize the subject matter of its investigations 
in the future to determine whether suspension is warranted in view of 
investigations pending before the Secretary of the Treasury. However, 
the Commission will not ordinarily suspend a section 337 investigation 
because of simultaneous judicial proceedings or administrative pro 
ceedings other than pursuant to the Antidumping Act, 1921, or section 
303 of the Tariff act of 1930.
Enforcement of cease and desist orders

Present section 337(f) empowers the Commission to issue cease and 
desist ordei-s to be served on any person violating section 337. in lieu 
of an exclusion order or a temporary exclusion order. Since the exclu 
sion of merchandise may often amount to a remedy more anticompeti 
tive than the practice condemned under section .fc>7, it is apparent that 
the Commission's ability to successfully prosecute and remedy unfair 
trade practices, other than those based upon the unauthorized importa 
tion and sale of articles covered by U.S. Letters Patent, depends on 
the Commission's ability to issue and enforce its ceasc-and-desist 
orders. However, present section 337 provides for no possible penalty 
for the violation of a cease and desist order other than the issuance of 
an exclusion order. Thus, it would be appropriate to consider provid 
ing for a monetary penalty for the violation of a Commission cease 
and desist order which is recoverable by civil action. See, for example,, 
section 5(1) of the F.T.C. Act, as amended, 15 U.S.C. 45 (e), which 
provides for a civil penalty of not more than $10.000 for each violation 
of a cease and desist order of the F.T.C.

SECTION K03 OP THE TARIFF ACT OF 1930

Possible injury criteria
Prior to the passage of the Trade Act of 1974 the countervailing 

duty statute reached dutiable imports only. The statute did not contain 
any injury requirement, and the United States is exempted from the 
provisions of GATT Article VI prohibiting the levying of counter-
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vailing duties in the absence of a determination of injury to a domestic 
industry by reason of the Protocol of Provisional Application of 
the GATT, a "grandfather'' clause applicable to legislation to existence 
at the time the GATT was entered into.

Section 331 of the. Trade Act of 1974 amended the countervailing 
duty statute to reach duty-free merchandise. The section also requires 
the'Commission to conduct the same kind of injury investigation with 
respect to duty-free articles in countervailing duty investigations as 
it does with respect to articles sold at "less than fair value" under 
the Antidumping Act, 1921. The operative language of the amendment 
is identical to the language of the antidumping act. In its first deter 
mination under this provision, Certain- Zoris from the Republic of 
China (Taiwan}, Investigation No. 303-TA-l (US1TC Pub. 787 
(1970)) the Commission made the following statement:

In making its determination set out above, the Commission 1ms interpreted 
the relevant operative words of section 303(b)—whether an industry in the 
United States is being or is likely to be injured, or is prevented from being 
established, by reason of the importation of such . . . merchandise into the 
United States ... in the same way it has interpreted identical language under 
section 201 (a) of the Antidumping Act, 1921, as amended. This was clearly the 
intent of Congress in using identical language. Thus, Commission determinations 
under the Antidumping Act provide guidance for the Commission's determination 
in this investigation.

At the time the Committee on Ways and Means considered the 
amendments proposed in the bill which became the Trade Act or 1974, 
the Committee states that ". . . it may be necessary to further amend 
section 803 (the countervailing duty statute) depending upon the put- 
come of these negotiations (i.e., the Multilateral Trade Negotiations 
(MTX)), assuming that they terminate in an agreement acceptable 
to the United States" (H.K." Rep. No. 571, 93d Cong., 1st Sess., 76 
(1973)). Any agreement negotiated as a part of the MTN will most 
likely implement the injury requirement in Article VI of the GATT. 
Implementing amendments of the countervailing duty statute to pro 
vide for an injury test could follow the examples of the provision in 
the statute for duty-free imports and the provision in the Antidumping 
Act, 1921, which place the responsibility for such injury determina 
tions with the Commission.

Chairman Vanik has raised the issue of possible injury criteria in 
connection with an international subsidy code. Should the counter 
vailing duty law be amended to implement such a code in a manner 
which provides for Commission investigations and injury determina 
tions in the case of dutiable imports, the injury criteria should be used 
by the agency for duty-free goods under the act and for goods subject 
to its investigations under the antidumping act. Chairman Minchew 
transmitted a description of the Commission's criteria under the Anti 
dumping Act, 1921, in an attachment to a letter sent to the Honorable 
Charles A. Vanik, chairman, Subcommittee on Trade, dated Novem 
ber 16,1977. That statement accurately describes the criteria used by the 
US1TC to determine injury, the likelihood of injury or the prevention 
of the establishment of a domestic industry. The statement is repro 
duced below for your convenience:

The Commission determines whether an industry in the United States "is 
being * * * injured" within the meaning of the Antidumping Act, 1921, by 
utilizing, among others, the following indicators of injury occurring "by reason 
of" the LTPV imports:
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1. Price depression of the impat s d competitive products;
2. Price suppression—e.g., although domestic production costs have in 

creased, competition from less-than-fair-value imports precludes price 
increases;

3. Market penetration by less-than-fair-value imports;
4. Documented lost sales of domestic manufacturers to the less-than-fair 

value imports;
5. Operation of domestic production facilities at less than normal capacity; 
0. Plant closures and unemployment:
7. Foreign capacity to produce for export;
8. Lost, profits.

Indicia used by the Commission to determine whether, in the absence of actual 
injury, an industry "is likely to be injured" within the meaning of the Anti 
dumping Act, 1921, include increasing LTFV imports and the capacity of the 
foreign, exporters to continue to export the same or larger volumes so that injury 
is imminent and not conjectural.

As an example of a determination of likelihood of injury is illustrated in 
Printed Vinyl Film from, Brazil and Argentina, investigation No. AA1921-117/118 
(USITC Publication No. 595, July 1973, 38 F.R. 19873 (July 18, 1973)). In its 
statement, of reasons for the determination, the <Commission indicated that the 
market penetration of less-than-fair-value imports had increased from none 
in 1970 to 1.1% of domestic consumption in 1971—-not enough to justify a finding 
of present injury. Yet the rapid increases is less-than-fair-value imports com 
bined with the ability of the foreign producers to increase their production and 
to alter production patterns to increase exports to the United States justified 
the finding of likelihood of injury.

To date, the issue of whether an industry has been prevented from being estab 
lished has been addressed only once. In a case involving Regenerative Blower/ 
J'umps front West Germany (investigation No. AA1921-140, U.S.I.T.C. Publica 
tion No. 676, May 1974, 39 F.R. 18814 (May 22, 1974), the Commission majority 
concluded that lost sales were attributable to product differentiation, not less- 
than-fair value pricing. A dissenting opinion stressed that the less-tban-fair value 
German imports competed with imports from Japan; the exclusive importer 
of the Japanese product had made preparations to produce one model of the 
Japanese pump in the United States; and, the plans were altered because of the 
competition from less-than-fair-value imports. The dissenting commissioner con 
cluded that forestalling the development of a stable and viable domestic produc 
tion facility by less-than-fair-value imports satisfied the requirements of the 
Antidumping Act, 1921. The Commission majority concluded that as the exclusive 
importer of the Japanese product still intended to produce in the United States, 
the plans had not been altered significantly.
Judicial review of Commission injury determinations

Because of the similarity between Commission injury determinations 
under section 303 and the Antidumping Act, 1921, much of our analysis 
on the proper forum and record for review of Commission determina 
tions under the Antidumping Act is appropriate for consideration 
within the context of section 303. The provisions of direct appellate 
review of determinations under section 303 would simplify and ex 
pedite judicial review of such determinations. As in the case of the 
Antidumping Act, the actual appraisement of entries subject to a 
finding under section 303 would continue to be reviewable in the 
Customs court.

Further, section 303 contains no express provision exempting hear 
ings under section 303 from the requirements for adjudications under 
the Administrative Procedure Act 5 U.S.C. o.w>4 ot seq. as does section 
201 (d) (3) of the Antidumping Act, in spite of the fact that it was 
apparently the intent of the Congress that the injury determinations 
under the two statutes be made in a comparable manner. It may be 
appropriate to consider specifying that procedures under the two 
statutes be similar.
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GENERAL ISSUES
Import relief

Title II, Chapter I of the Trade Act of 1974 provides for relief from 
injury caused by import competition. Legislative history clearly indi 
cates that where, increased imports results from unfair import competi 
tion, then action taken under appropriate remedial provisions of law, 
such as the Antidumping Act, 1921, section 303 of the Tariff Act, 1921, 
section 308 of the Tariff Act of 1930, a section 337 of the Tariff Act 
of 1930, is to be preferred over action taken under that Chapter (S. 
Rep. No. 93-1298, 93rd Cong., 2d Sess. 123 (1974)). While section 
201 (b) (6) provides for notification -where action under other statutes 
may be appropriate, there is no provision which would enable the 
Commission to implement the legislative intent by suspending a sec 
tion 301 investigation pending action under appropriate provisions of. 
law to remedy possible unfair import competition. Thus, the Commis 
sion was placed in the situation of having to suspend its investigation 
No. 337-T A-23, Certain Color Television Receiving Sets, under section 
337 of the Tariff Act of 1930. in favor of its investigation No. TA-201- 
19, Television Receivers from Japan, under section 201 of the Trade 
Act of 1974, in spite of the legislative intent that action as the result 
•of the suspended investigation should be preferred.

U.S. SENATE, 
COMMITTEE ON FOREIGN RELATIONS,

Washington, D.G., April 20,1078. 
Hon. CHARLES A. VANIK, 
Chairman, Subco^winittee on Trade, House of Representatives^

Washington, D.C.
DEAR MR. CHAIRMAN : We are enclosing for your information, The 

Results of the U.S. General Accounting Office Review of Selected 
Aspects of the Administration of the Antidumping Act of 1921.

We initiated this study to determine whether the Antidumping Act 
is effective in countering unfair foreign competition involving the sale 
of imported merchandise in the United States at less than fair value. 
We are making it available to you because the results of this study 
Lear directly on a number of the trade issues that your Committee will 
be considering. 

Sincerely,
JOHN GLENN,

U.S. Senator. 
JEXNINGS RANDOLPH,

U.S. Senator. 
BIRCH BAYH,

U.S. Senator. 
JOHN HEINZ III,

U.S. Senator. 
HOWARD M. METZENBAUM,

U.S. Senator. Enclosure.
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Following arc comments by Senators Glenn, Bayh, Ileinx,M<»tzeri- 
baum, and Randolph announcing the public release of GAO's review 
of the Antidumping Act:

On November 4, 1977, we asked the General Accounting Office to 
review the Treasury Department's administration of the Antidump 
ing Act of 1921. We are publicly releasing that report, today.

We initiated this inquiry to determine whether the Antidumping 
Act is effective in countering unfair foreign competition involving 
the sale of imported merchandise in the United States at less than 
fair value. To make such a determination we asked GAO to assess the 
extent to which the administration of the Antidumping Act responds 
to the needs of American manufacturers for quick and fair relief from 
unfair trade practices.

In its report, GAO states that the Treasury Department has con 
sistently met the statutory time guidelines for the multistep process 
leading to the determination that dumping duties should be assessed. 
This observation is qualified by the discomforting conclusion that "The 
actual assessment ot duties, however, is not bound by any deadline and 
it is seldom done in a timely manner. The U.S. Customs Service esti 
mated the average delay to be from 3 to 3Vfc years." This 3 year period 
follows the 111 month long "determination^ investigation. In other 
words, importers engaged in unfair trade practices can continue to 
ongage in unfair trade practices for at least 4 years before they are 
brought to justice. Justice delayed is justice denied. American workers 
and industries, in the meanwhile, continue to suffer the injuries in 
flicted by unfair trade practices.

The GAO report notes that much of the delay in the assessment of 
duties is due to the fact that, until recently, it has not been given high 
priority by the Customs Service. In addition, the bonding requirements 
of the Antidumping Act have little effect on the price of goods found 
to have been sold for less than fair value because the cost of antidump 
ing bonds to importers adds little to importers' costs.

These conclusions document the timeliness of the Trade Procedures 
Reform Act that we introduced on behalf of the Senate Steel Caucus 
on November 15,1977. The purpose of that bill is to render our trade 
procedures consistent with the vigorous enforcement intended by Con 
gress and expressly endorsed by President Carter. It would streamline 
the processes whereby antidumping complaints are considered and 
provide for more effective penalties when violations are found.

Five trade rests on the timely enforcement of rules of fair dealing. 
This report highlights the urgency of our endeavors to ensure that 
all valid trade complaints receive a fair hearing and that such hear 
ings are concluded within a reasonable period of time.

Enclosure I

RESULTS OF THE U.S. GENEEAL ACCOUNTING OFFICE REVIEW OF SELECTED ASPECTS 
OF THE ADMINISTRATION OF THE ANTIDUMPING ACT OF 1921

(U.S. Customs Service—Department of the Treasury)

HOW LONG DO DUMPING INVESTIGATIONS TAKE AND HOW OFTEN ABE STATUTORY
TIME LIMITS EXCEEDED?

The Antidumping Act of 1921, as amended, is intended to counter unfair 
foreign competition involving price discrimination. Under the act, the Secretary 
of the Treasury is responsible for determining whether foreign merchandise
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is being, or is likely to bo sold in the United States at less than fair valuo and 
for assossing dumping duties to equalize the price paid by the U.S. importers and 
the pri;:e in the country of export.

The act provides for a nmltistep investigation process and establishes a time 
limit £>r each step. Thirteen months (16 months in complicated cases) is the 
maximum time allowed for completion of all steps. The purpose of each step, 
and the maximum time permitted for its completion are described below.
Preliminary investigation

Dumping investigations are ordinarily initiated as the result of an affected 
U.S. company filing a petition containing data pun>orting to show that imported 
merchandise is being sold at less than fair value and indicating that an industry 
in the U.S. is being injured.

Upon acceptance of a petition, Customs has 30 days to conduct a preliminary 
investigation to determine if there is a sufficient basis to conduct a full-scale 
investigation. If the result of the preliminary investigation is negative, the 
Commissioner or" Customs so advises the petitioner. If. however, the result is 
affirmative, the Secretary of the Treasury publishes an "Antidumping Proceed 
ing Notice" in the Federal Register and the case proceeds to the next step.
Tentative determination of dumping and withholding of appraisement

The Secretary has 6 months (9 months in complicated cases) from the Anti 
dumping Proceeding Notice to make a tentative determination of sales at less 
than fair value, with the final determination due 3 months thereafter. Unless 
both the importer and foreign exporter request an extension, the final determi* 
nation is issued instead of a tentative one. The extension affords the exporters 
and importers an opportunity to present further information and argument to 
Treasury prior to tho Secretary's final determination, and if persuasive, may 
prevent a determination that the merchandise is being sold below fair value.

When a tentative determination of dumping is made, the Secretary will publish 
a notice of withholding of appraisement for a period of 6 months to cover the 
extension jwriod and the 3 months allowed the International Trade Commission 
to determine any injury to U.S. industry. If a final affirmative determination is 
mude, tho withholding period is for the 3 months the case is at the Commission. 
All imports from the date of withholding are subject to the assessment of dump 
ing duties.

When a final determination of sales at less than fair value is made, the case 
is forwarded to the U.S. International Trade Commission to determine, within 
3 iionths, whether an industry in the U.S. is being or is likely to be injured or is 
prevented from being established by imports sold at less than fair value. An 
affirmative determination subjects all imports to a dumping finding. The assess 
ment of dumping duties—generally equal to the difference between the price 
paid by the U.S. importer and the price in the country of export—offset any 
dumping margins. The dumping duties are assessed in addition to the ordinary 
duties applicable to the merchandise.
Treasury's antidumping workload

On January 3, 1975, the effective date of the Trade Act of 1974, which estab 
lished time frames for dumping investigations, 11 antidumping cases were in 
some stage of investigation.

Between January 1, 1975, and December 31, 1977, Treasury initiated an addi 
tional 60 antidumping proceedings; 23 in calendar year 1975,17 in calendar year 
1970, and 29 in calendar year 1977. The status of all 80 cases as of December 31, 
1977, is shown below.

Status

Investigation in progress (includes cases referred to the International Trade Commis 
sion)...................................................................-..-..

Terminated (ro reasonable indication of injury).....................................
Discontmuanc? of investigation _ ......   ........................................
Determination of no sales at less than fair value. ...................................
No injury...      ..................   .....................................
Finding of dumping... _ ............ _ ............................   . .......

Total............................................................. ....

Pre-1975 Subsequent 
cases cases

0 
0 
0 
3 
5 
3

11

29 
2 

HO 
4 

14 
10

69

i Includes eight automobile cases initiated in August 1975. Investigations were primarily discontinued due to receipt 
of certain specialized commitments from the automobile exporters.
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Minor delays in meeting statutory time frames
Treasury has been late in meeting statutory time frames set forth in the 

Antidumping Act, but delays have been insignificant. With minor exceptions, 
most cases initiated since January 1975 have been processed in about 10 months, 
the time allowed for a final determination of whether sales at less than fair 
value have occurred. About 4 more months are usually required before a dumping 
finding is published.

TIME FRAME PERFORMANCE CASES INITIATED BETWEEN JAN. 1,1S7S, AND DEC. 31,1977

Preliminary Tentative Final 
investigation determination determination

Nomber of cases time frame was applicable..................   .
Number of cases where time frame was exceeded.................

Percentage...............................................
Number of cases where excess was more than 3 days..............
Most days by which time frame was exceeded................   .
Average days time frame was exceeded..........................

69
53

76.8
,.... 19
..... 10

5.6

37
9

24.3
2
4

2.3

42
12

28.6
1
4

1.8

The time expended for the major steps of some typical cases is shown in 
enclosure II.
AUK THE BONDING REQUIREMENTS OF THE ACT ENFORCED, ARE THE BONDING REQUIRE 

MENTS APPLIED CONSISTENTLY, AND ARE BONDS SET HIGH ENOUGH TO AFFECT THE 
PRICE OF IMPORTED MERCHANDISE?

The act provides for the posting of bonds by importers subject to a tentative 
or final determination by the Secretary that sales at less than fair value have 
occurred. Treasury views the imposition of bonding strictly as a means of pro 
tecting revenue and Customs' implementing regulations allow each district direc 
tor to determine the extent of additional bonding, if any, needed to insure pay 
ment of potential dumping duties. We believe Customs' regulations are in accord 
with the requirements of the act.

When a Withholding of Appraisement Notice is published, each Customs dis 
trict is notified of its effective date as well as the tentative dumping margins. In 
processing a subsequent entry, a district can either consider the bond under 
which the entry is made to be sufficient or consider the bond insufficient and 
require the posting of a single entry bond in such amount that would assure 
payment of the potential dumping duties.

In only one circumstance is an additional bond mandated by Customs regula 
tions. An antidumping bond equal to the estimated value of the merchandise 
covered by the finding is required when the exporters' sales price is unknown.
Bonding requirements are inconsistent

Each district determines bonding requirements independently and inconsisten 
cies between districts exist. Customs has no system for monitoring its districts 
bonding practices. The following example illustrates the different bonding re 
quirements placed on one importer who purchased merchandise from one source, 
but imported it through eight district;.. The dumping margin on this commodity 
was estimated at 22 percent.

Port
Value of 

merchandise District's determination

Boston.. 
Houston.

Los Angeles.
New Yotk............ 4,595,888
Norfolk.............. 73,614
Philadelphia.......... 2,433,000
Portland, Maine....... 120,207
Savannah............ 562,551

$316,303 Single entry bonds equal to 22 percent of value for estimated dumping duties. 
114,042 One case single entry bond equal to 22 percent of value.

One case single entry bond equal to 122 percent of vitue.
Two cases antidumping bond because sales price unknown. 

274,600 No additional bonding required.
Single entry bonds equal to 22 percent o< value.
No additional bonding required.
No additional bonding required.
Single entry bonds equal to 22 percent of value.
No additional bonding required.

It should be nuted that $3,343,656 of merchandise entering through Los Angeles, 
Norfolk, Philadelphia, and Savannah was covered solely by the Importer's regular
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entry 1>ond which hod a face value of only $500.000. The estimated liability for 
dumping duties on this merchandise was fibout $736,000.
Bonding hat minimal effect on prices

The bonding requirements of the Antidumping Act have little effect on the price 
of goods found to have been sold for less than fair value because the cost of 
antidumping bonds to importers adds little to importers' costs.

Although Customs does not always require additional bonding to cover dump 
ing duties, even where it does the bonding requirement is not likely to have an 
impact on the price of the product. For example, a large surety company that 
underwrites Customs bonds charges only $1 per thousand dollars of bond value 
for a single entry bond. Such a charge, if a bond is required by Customs, increases 
the importers costs by only a minute percentage. However, as discussed later on, 
there are other considerations which appear to generally <«use either price adjust 
ments or import curtailments.

PROBLEMS ASSOCIATED WITH A8SESSINI DUMPING DUTIES

Customs has fallen far behind in the assessment of dumping duties. The aver 
age delay has been about 3 to 3V& years. Faced with mandated time requirements 
for other segments of the antidumping process, Customs has simply not concen 
trated on the assessment phase. Recognizing the problem, Customs has taken 
steps which should speed up the assessment process. There is, however, a mini 
mum time frame of 12-18 months that will be difficult to shorten because of the 
complexity of the assessment process.
Appraisement process steps

Once a finding of dumping is published, special dumping duties are assessed on 
an entry-by-entry basis on shipments from the date of withholding of appraise 
ment. The assessment process involves the gathering and analyzing of informa 
tion from the exporters, the issuance of master lists—special appraisement in 
structions—to Customs field offices, and the assessment of dumping duties by the- 
field offices. Customs is under no time constraints during the assessment process.

Information gathering.—To obtain the information required to appraise ship 
ments under the Antidumping Act, a Customs representative presents question 
naires to all exporters of the subject merchandise in the country covered by the 
finding. The questionnaire relates to home market (or third country) sales, U.S. 
export sales, and circumstances relative to all sales, such as discounts, advertis 
ing, warranties, and distribution costs. This information is initially requested for 
the period fiom the withholding of appraisement to the date of the questionnaire, 
which usually covers a period of 6 to 12 months.

Customs usually allows exporters 30 days to respond to requests for price in 
formation with possible extensions of 30 days. Provided the information from the 
questionnaire is in good order, approximately 2 months are then required to 
determine the special dumping duties. This time frame is dependent upon the 
number of manufacturers and complexity of each individual transaction.

Preparation of master lists.—To properly process entries subject to dumping 
duties, it is necessary for Customs headquarters to provide specific appraisement 
instructions to the field offices. These instructions, called master lists, outline for 
the field offices the various calculations and price adjustments that must be made 
to determine the appropriate amount of dumping duty. A master list covers each 
shipment of merchandise by a particular manufacturer which was purchased 
or exported during a specified time period.

In preparing the master lists, Customs makes numerous calculations to arrive 
at the foreign market values or constructed values for each manufacturer covered 
by the dumping finding. Price adjustments may be made for such items as differ 
ences in merchandise, differences in quantities, and circumstances of sale.

The calculations during the appraisement process are more detailed than those 
made during the dumping investigation. The purchase price or the exporters' sales 
price for each transaction is compared to the home market price or constructed 
value on the date of purchase or export to calculate the dumping duty. For ap 
praisement purposes, Customs cannot use any weighted average to arrive at home 
market price as it does in making the tentative or final determination of sales at 
less than fair value.

To comply with the requirement that dumping duties be assessed on price 
comparisons at the time of export or purchase, the master lists must be revised 
periodically. Updated information is requested from the exporters at periodic
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intervals, usually every 8 months or every year. Upon receipt of the information, 
revised master lists are prepared and issued to field offices.

Assessment of dumping duties.—When a master list is issued, the field offices 
appraise the entries covered by it and determine the amount of the special dump 
ing duty. In each case the importer of record is notified of the dumping duties. 
However, as shown below, the extent of the appraisement delay is disclosed by 
the backlogs in the issuance of the master lists.

MASTER LIST BACKLOG

Number of Number of
manulac- master lists

Year turers published Backlog.

1970.........................
1971.........................
1972....... ..................
1973........ .................
1974.........................
1975.........................
1976.........................

.................................... 52

............... .................... 96

.................................... 146

.................................... 264

.................................... 298

.................................... 370

.................................... 392

0
13
24
85
47

161
158

5?
83
12?m
251
20»
234

Customs officials advised us that the backlog figures for 1077 have not been 
determined.

Customs officials gave the following explanations for the backlog of master 
lists.

Passage of the Trade Act of 1074. The act placed statutory deadlines on all 
new antidumping and countervailing duty cases. Customs operations officers 
who handled those'cases were also responsible for preparing master lists. 
Case work with statutory deadlines was given priority over master list work. 

The act placed special emphasis on previously neglected countervailing 
duty cases. During 1975, Customs personnel were required to work on 40 
active countervailing duty cases and were diverted from master list work. 

From July 1975 through May 1970, Customs had to handle eight complex 
automobile cases in addition to all other antidumping and countervailing 
duty work. Customs officials stated that work on master lists during this 
time virtually ceased.

Efforts to reduce appraisement delays
Customs has taken the following actions to reduce the delays in issuing master 

lists.
In May 1977, Customs assigned 16 additional operations officers to work 

on a temporary basis to update master lists.
Customs at the same time reorganized and established a new group that 

•works exclusively on master lists and augmented its permanent staff by seven 
positions to keep master lists current.

Customs is utilizing a computer to automate a portion of the functions 
currently being manually performed by case-analysts, such as data trans 
cription and simple arithmetic functions. Automation will also eliminate 
time consuming manual typing of the master lists.

Customs now requires exporters to adhere to the established cut-off dates 
for the submission of information. In the past, this has been a significant 
cause of delay in the assessment process.

no FOREIGN PABT1E8 COOPERATE IN DUMPING INVESTIGATIONS?

According to Customs officials, cooperation from foreign governments and firms 
in the conduct of dumping investigations is usually good.

With only three exceptions, Customs is able to contact businesses in foreign 
countries during dumping investigations without formally coordinating its 
efforts with the foreign government. The three exceptions are—

Japan—contacts with industry have to be coordinated through the Ministry 
of International Trade and Industry;

Austria—permission from the government must be obtained before con 
tacting industry; and

Switzerland—permission from the government must be obtained before 
contacting industry. Verification has to be performed at a neutral site.

These requirements have not posed any problems to Customs.
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Customs officials advised us that there have been only three cases since 1075 
where cooperation has been a major problem, These were as follows:

Commodity/Country Problem
Animal glue/West Germany.______ Most manufacturers refused to com 

plete questionnaire. 
Carbon plate steel/Japan____—— Manufacturers refused to supply cost

of production data.
Polyvinyl chloride sheet and fllm/Tai- Manufacturers' responses to question- 

wan, naires were deemed Inadequate for
verification.

While Customs officials stated that cooperation is generally good, incomplete 
or late submission of data often delays the dumping Investigation. Foreign firms 
will frequently request extensions to Customs' deadline or Customs frequently 
has to follow-up the responses to obtain clarification or additional data. In some 
cases, firms are reluctant to release certain details of costs or allowances such 
as cash discounts to preferred customers, quantity discounts, and sales 
commissions.

As discussed previously, Customs is taking a harder line with exporters to 
insure that response to its questionnaires are received timely. Only time will tell 
whether this will improve the process.

HOW FREQUENTLY AKE DUMPING FINDINGS KEVOKED?

Dumping findings are revoked by Treasury when it is satisfied that further 
sales at less than fair value will not occur or when the International Trade 
Commission changes its injury determination. Treasury revoked seven findings of 
dumping from January 1970 to March 1978 (see enclosure III), and had issued 
a notice of intent to revoke five additional dumping findings. Revocation of a 
finding of dumping is not mentioned in the Antidumping Act of 1921, as amended; 
however, Customs regulations allow revocation under either of the following 
stts of conditions:

Interested parties request revocation. No sales at less than fair value 
have been made for at least 2 years and assurances are given that there will 
be no future sales at less than fair value.

Treasury initiates action. Dumping finding has been in effect for at least 
4 years and Treasury is satisfied that there is no likelihood o.f resump 
tion of sales at less than fair value.

The International Trade Commission determination of no further injury was 
the reason for Treasury's revocation of three dumping findings. The Commission 
found that changed circumstances indicated that if the findings of dumping were 
revoked, industry in the United States would not be injured or prevented from 
being established. Unless good cause is shown, 2 years must have elapsed since 
the publication of the finding of dumping in order for the Commission to recon 
sider its injury determinations. 

Enclosure III presents additional details of the seven revocations.
WHAT EFFECT DO DUMPING DUTIES HAVE ON KETAIL on WHOLESALE PBICES?

We were unable to identify any studies which addressed the effect of dumping 
duties on import prices. However, based upon our discussions with Government 
officials, trade associations, importers, a domestic manufacturer, and a law firm 
involved with dumping cases, it appears that the Antidumping Act generally 
has some restraint on unfair competition.

The consensus was that antidumping proceedings create uncertainty in the 
market place and this prompts some types of adjustments to prices of imports 
and/or quantity imported until it is known whether or not there will be a 
dumping finding and what the potential dumping duties will be. Our discussions 
with various parties Involved in antidumping proceedings disclosed the following: 

Representatives of a U.S manufacturer in discussing the degree of pro 
tection provided by the Antidumping Act said the process provided some 
protection initially because of the uncertainty which the investigation 
creates. However, they do not believe this protection last long because of 
the lengthy delays in assessing dumping duties.
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A representative from a law firm which handles dumping cases told us 

that the act had a definite but uuineasurabJe effect on prices. The uncer 
tainty created by the investigation caused a strong effect over the short 
run, but over the long run this effect would be weakened.

Representatives of a major trade association advised us that it is the 
market place where the true measurement of the effect of the Antidumping 
Act takes place. However, they were not aware of any attempts to measure 
the act's effect on prices.

Representatives of a large importers association believe that the anti 
dumping investigations provided good protection to the U.S. industries. 
They stated the act created so much uncertainty in the market place that 
price adjustments would be made and/or the volume of imports would de 
cline. For example, they believe the typical reaction to a dumping investiga 
tion would be either the exporter raised the export price or lowered the home 
market price thus eliminating dumping margins; or the importer would 
change to another supplier or switch to a similar product not subject to 
clumping.

Several importers whose products were the subject of dumping investiga 
tions advised us that the act did cause a rise in import prices. However, the 
extent of price increases was uncertain because of factors such as inflation 
and fluctations in currency exchange rates.

Two importers said their general practice, during the antidumping in 
vestigation, was to continue ordering if delivery could be made before the 
withholding of appraisement. Then they would discontinue ordering until 
they knew the potential dumping liability. Another importer continued 
ordering because he believed there would not be a finding of dumping. 

The degree to which the Antidumping Act is a restraining influence on com 
petition would probably vary from product to product. There are numerous fac 
tors which could have a bearing on how effective antidumping proceedings will 
be. Some the factors are the supply and demand situation for the product; the 
state of the world economy; quality differences in the domestic and foreign 
product; importers' profit margins; the availability of substitute products; im 
porters' and exporters' perceptions of the probable outcome of the dumping 
investigation: the stability of exchange rates; as well as the specific reasons 
why the exporter is dumping.

Because of these complexities, all those we talked to believed that a study 
to determine the effect of the act on import prices would be extremely difficult. 
A scientific approach would require a detailed time-consuming market analysis 
of a single product for a specific period of time. The result of such an analysis, 
however, would have limited value because it could not be used to infer that the 
same effect would be found in another industry or that the effect would be the 
same at another period of time.

Enclosure II
SUMMARY OF TREASURY'S PROCEDURES UNDER THE ANTIDUMPING ACT

Hypo 
thetical

case Days required 
based on to complete 

average seiment' 
days re-

Investigation procedures quired Average Ranie

A. Preliminary investigation (maximum duration 30 days):
1. A preliminary investijation is initiated when the Department accepts a petition Jan. 1 ..................

in its proper form.
2. Upon acceptance of the petition, Customs performs a preliminary investiiation Jan. 24 * 24 20-30 

to determine whether a full investiration is warranted. Durini this period 
they attempt to verify from readily available information, the adequacy and 
accuracy of the petition; lather background information on the product and 
the effected industry; and prepare its recommendation to Treasury on 
whether further investigation is warranted.

3. Treasury reviews the petition and Customs recommendations, prepares the Jan. 31 : 7 4-12
necessary notices, and has the Antidumpini Proceedint Notice sifned hy
the Secretary. 

B. Full investigation (6 months)-'
1. Publication of the aniidumpin* proceedint notice in the Federal Refister. The Feb. 554-7

publication date starts the full investifatory period.'

Seo footnotes at end of table.

32-760 O - 78   3
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SUMMARY OF TREASURY'S PROCEDURES UNDER THE ANTIDUMPING ACT-Continufld

Hypo 
thetical

case Days required 
based on to complete 

averaie segment' days re- ——
Investitation procedures quired Averaie Ranie

2. Customs' foreifn attaches arrange meetmis with foreign manufacturers to Mar. 2 25 15-33 
provide them with information concerning the act and questionnaires which 
they are requested to complete.

3. During the period, the foreign manufacturers ara assembling the information Apr. 23 52 28-70 
requested in the questionnaires. They "re given 30 days in which to assemble 
the information, but are granted extensions when requested. This date 
represents the day the manufacturers response is received by the attach!.

4. The attach! arranges meetings with the manufacturers for the purpose of Apr. 30 7 4-10 
verifying their responses. The actual verification generally requires 1 day per 
manufacturer.

5. The attach! prepares his verification reports and forwards them along with May 17 17 10-24 
supporting documentation to Customs headquarters. This date represents the 
day the reports are received by the Duty Assessment Division.

6. Customs' analytical work primarily concerns reviewing venf-cat.on reports; 
analyzing sales data representing, as a minimum, SO percent oi sales of the 
commodity during a 6-month period; determining the propriety of adjust 
ments to sales data; and calculating weighed averaie margins for each man 
ufacturer covered in the investigation. When the analysis is completed, 
Customs holds disclosure conferences with interested parties and prepares 
letters to Treasury detailing their conclusions and recommendations........ July 15 59 48-71

7. Treasury's review of Customs recommendation which primarily addresses the 
the adequacy of support for adjustments, allowances and conclusions as well 
as their legal standpoint. Based on this analysis it makes its decision, prepares 
the necessary notices, and signs the withholding of appraisement notice which 
includes a tentative determination. The signing date represents the end o! 
the full investigatory period.'.......................................... July 31 16 4-33

C. 6 Month withholding (Treasury, 3 months): s
1. The withholding of appraisement notice is published in the Federal Register.

This date starts Treasury's part of this period which lasts 3 months........ Aug. 5 5 3-6
2. Treasury receives written legal briefs from interested parties. The briefs are 

required to be received in Treasury within 30 days from the date of publica 
tion of the withholding of appraisement notice.. ......................... Aug. 28 23 12-33

3. After receipt of the briefs, Treasury arranges a confrontation meeting at which 
the interested parties may discuss those points mentioned in the briefs. This 
date represents the date of the meeting................................. Sept.17 «20 6-31

4. Rebuttal briefs are received from the interested parties. The briefs are based 
on the issues discussed at the confrontation meeting. 2 weeks are allowed 
for receipt of the briefs................................................Oct. 2 «15 14-17

5. Customs analyzes any new information it may have received and prepare; its
final i-ecommendatian to Treasury....................................... Oct. 24 «22 18-25

6. Treasury's analysis of Customs recommendation and signing jf the final deter 
mination. The signing date ends Treasuiy's time period under the 6-month 
withholding.......................................................... Nov. 9 16 3-21

7. Publication of the final determination in the Federal Register 7...............- Nov. 15 6 5-6

1 Based on 5 cases.
2 Based on 4 cases.
' Treasury may extend the full investigatory period by 3 months if additional time is needed to analyze complex cases. 

Since January 1975,16 cases have been extended.
* If Treasury believes that there may be questionable injury to U.S. industry, it may request a preliminary determination 

by ITC. Since January 1975,14 cases have been referred for preliminary review with 2 of the cases being terminated because 
of insufficient injury.

9 Unless both a foreign manufacturer and American importer request a 6-month withholding period, a final determinltion 
will be issued rather than a tentative determination. The case would then be referred to ITC.

  Based on three cases.
' A comparison of the weighted average margin (potential special dumping duty) at the time of the final and tentative 

determinations is shown en the next two pages.
Note: If the determination is that sales at less than fair value have occurred the case is referred to ITC for its injury 

investigation. If no sales at less than fair value are found, the case is terminated. ITC's investigatory timeframe is 3 
months with Treasury generally requiring about one additional month in which to have the antidumping notice published 
in the Federal Register if ITC's determination is postitive.
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COMPARISON Of MARGINS

Commodity Country Foreifn manufacturer

Weighted average martin 
(percent)

Tentative Final 
determination determination

Butadiene acrylomtnle rubber ......
Water circulating pumps.... .........
Polymethyl methacrylate polymers..

Acrylic sheet.... .................

Ceramic brick and tile.............

Melaminein crystal form...........
Above-tround, metal-walled swim 

ming pools.
Pressure sensitive plastic tape. .....

Do........................

Round head steel drum plugs.......
Railway track maintenance equip 

ment.
Saccharin. .......................

Do..........................

Ice hockey sticks..... ............. 
Polyvmyl chloride sheet '...........

Carbon steel plate'. ...............

Viscose rayor. staple fiber. .........
Birch 3-ply doorskms...... ........

Japan..........
United Kingdom.
Japan..........

....do.........

Canada.........

Japan..........
....do.........

Italy...........

West Germany..

Japan..........
Austria.........

Japa.)..........

Korea..........

Finland......... 
Taiwan.........

Japan..........

Austria.........
Japan..........

Nippon Zeon Co...............
Sundstrand, Ltd...............
Mitsubishi Rayon Co., Asahi

Chemical Industry.
Kyowa Gas Chemical Industry...
Mitsubishi Rayjn Co...........
Uayburn Industries............
I-XL Industries...... ..........
Nissan Chemical Industries.....
Asthi Chemical Industry Co....

Boston S.p.A.. ................
Manuli Autoadesivi S.p.A.......
Plasturopa-SIPAS.a.S.........
Comet S.A.R.A. ...............
Braas and Cj. GmbH...........
Nopi GmbH...................
Beiersdsrf A.G.. ..............
Enomoto Industries Co.........
Plasser & Theuer... ...........

Aisan Chemical Industrial Co...
Oaito Chemical Industrial Co....
Kumbuk Chemical Industries Co.
Choheung Chemical Industrial

Co.
Jeil Moolsam Co..... .........
Koho-Tuote Oy _ ............. 
Nay Ya Plastics......... ...... 
China Gulf Plastics Corp........
Cathay Plastic Industry.........
Ocean Plastics Co.............
Nippon Steel Corp.. ...........
Nippon Kokan K. K... .........
Sumitomo Metal Industries.....
Kawasaki Steel Corp. ..........
Kobe Steel..... ...............
Chemiefaser Lenzing.... .......
Sattsuru Veneer Co............
Teshiocawa Lumber Co.........
Marutama Lumber Co..........
Mitsui Lumber Co.............

10-19
25-35
17-25

51. 6
.3

29.4
15.6
61.0
1.2

9.0
9.9
0

11.0
11.0
2.0

15.0
90-100

62.0

0
0

30.5
30.5

31.8
14.0 
26.2 
28.6
31.5
37.4
31.0
38.0
32.0
27.0
32.0
10.5
19.7
38.3
23.0
66.1

5.2
30.2
24.0

48.9
1.0

29.0
18.0
60.0
3.5

6.2
9.2
0
6.3
9.0
.8
.4

94.2
19.5

0
9.4

24.4
24.4

25.7
10.5 
4.4 
.2

10.7
0.04
9.1
7.3

18.5
5.4

13.9
0

14.4
37.4
16.8
40.7

1 In these cases, requested information from the foreign manufacturers was not available at the time of the tentative 
determination.

Enclosure III 

FINDINGS OF DUMPING REVOKED BETWEEN JAN. 1, 1970 AND MAR. 31, 1978

Commodity/country

Date of
dumping
finding

Notice of
intent to
revoke pub 
lished

Date dump 
ing finding
revoked Basis for revocation

Opposition to
revocation

Chromic acid/Australia..... Mar. 21,1964 Nov. 22,1972 Feb. 21,1973 No imports since 1963, None.
price assurances. 

Jan. 17,1973 June 28,1974 Sept. 26,1974 Injury reconsideration. Do.Wood pulp/Canada........
Potassium chloride/West 

Germany...............

Potassium chloride/France. 
Lead metal/Australia.....

Lead metal/Canada.......
C.I. soil pipe/Poland......

Dec. 19,1969 Jan. 17,1975 Mar. 18,1975 No sales at LTFV Do.
since 1969, price 
assurances. 

.....do....... Aug. 18,1975 Jan. 15,1976 .....do............... Do.
Apr. 17,1974 May 28,1975 May 3,1976 Injury reconsideration. ITC considered

views at hearing. 
.....do............do............do............do............... Do.
Nov. 2,1967 Feb. 10,1977) July 21,1977 No sales at LTFV more None.

than 5 yr price 
assurances.

i Intent to revoke or,?inally published Nov. 13,1970. However, no further action taken at that timt.
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AMERICAN' IMPORTERS ASSOCIATION*, INC.,
New York, AM7., May 0,1978. 

Mr. JOHN M. MARTIN, Jr.,
Chief Counsel, Committee on Ways and Means, Hou.se of Representa 

tives, Washington, D.C.
DEAR MR. MARTIN* : The American Association is pleased to submit 

the enclosed recommendations and comments on U.S. laws and ad 
ministrative procedures relating to unfair parctices in international 
trade. Our submission is made in response to the Trade Subcommit 
tee's February 6.1978, request for views.

AIA is a nonprofit trade association representing over 1,200 Amer 
ican companies which participate in the import trade either as im 
porters, customs brokers, attorneys in trade and customs laws, banks 
and other service organizations. Although AIA's focus is primarily 
on the interests of American importing companies, our membership 
now includes some of the largest United States exporters. This devel 
opment, is a result of the increasing recognition that there is a direct 
relationship between the health of our export and our import trades.

AIA exporter «icmbers arc concerned that revision of U.S. trade 
laws away from remedial and toward punitive concepts will result in 
foreign reactions to restrict their markets against U.S. exports. Such 
a result would be destructive to the U.S. domestic economy. It should 
be noted that our antidumping and countervailing duty standards are 
already more stringent than those of our major trading partners.

The nation is also beginning to see that the growth in these trades 
similarly bears a direct relationship to the growth of our domestic 
economy. Further, employment in the U.S. due to these trades is 
substantial.

Chairman Vanik's request for comments raises specific issues which 
must be thoughtfully addressed. AIA hopes that in considering any 
changes to these laws, each interested party will weigh the effects of 
those changes on U.S international economic relations and our econ 
omy as a whole.

Publication of the comments received by the Subcommittee will be 
very useful for study and discussion by the public. If hearings are 
held, AIA will be very glad to provide expert witnesses to the extent 
time can be made available. 

Sincerely,
GERALD O'BRIEN, 

Executive Vice President.
Enclosure.

STATEMENT OF THE AMERICAN IMPORTERS ASSOCIATION, INC.
I. NO LEGISLATION SHOULD BE INITIATED PRIOR TO COMPLETION

OF THE MTN

As a preliminary statement, AIA strongly urges the Subcommitee to 
continue to take cognizance of the ongoing Multilateral Trade Negoti 
ations at GATT and not to initiate legislative action which might 
undermine progress in reaching an acceptable package of agreements. 
Statutory changes can be considered in the context of the final MTN 
results once they are anounced.



31

II. GENERAL ISSUES

AIA supports, within certain limitations, the concept of i single 
statutory mechanism for relieving such injury to domestic industry 
and labor that is directly attributable to increased imports. Such a 
statute could clarify present jurisdictional conflicts and eliminate 
duplicative investigations to the benefit of all concerned. It would 
eliminate the uncertainty under which an importer must operate once 
his product is charged with being in violation of one or more of the 
prescribed practices. It would enable the President to provide compre 
hensively considered relief which is tailored to the specific problems of 
the petitioner and the welfare of the United States as a whole. Most 
importantly, such a statute would eliminate unnecessary investigations 
as to cause which are now conducted prior to an investigation of injury. 
By first investigating whether injury exists, cases could be terminated 
prior to any investigation of sales at less than fair value or govern 
ment subsidization.

This statute must be carefully drafted to be kept strictly trade neu 
tral. Any law which allows a single petition to marshal every com 
plaint that can be made against imported merchandise almost certainly 
woidd be used for that purpose in many unwarranted circumstances. 
It would place additional burdens on American importing companies 
without preventing unnecessary government investigations. Any new 
law will be too restrictive if it seeks only to protect domestic industry 
and fails to recognize, for example, that import competition, too, must 
be protected as a curb against inflation and as a means of protecting 
the value and stability of the dollar.

Because of the radical change any such revision of existing law 
would bring about, AIA recommends the formation of a "commitee of 
experts" to be charged with the drafting of legislation to solve the 
problems inherent in the issues raised by the Subcommittee and in the 
complaints of all members of the international trade community. Such 
a committee should be jointly appointed by the Congress a'nd the 
Executive Branch. It should' be chaired by a disinterested person 
knowledgeable in all aspects of the field. (For example. Professor John 
H. Jackson of the University of Michigan School of Law who per 
formed a similar task prior to the introduction of the legislation which 
was enacted as the Trade Act of 1974.) AIA believes that the creation 
of such a committee—after the completion of the MTX—would serve 
the interests of all parties interested in international trade.

As a springboard for discussion, AIA suggests the following con 
ceptual model for a "single statute'' to incorporate the present laws 
covering dumping, countervailing duties, and also, we believe, the 
escape clause. A domestic company or industry would petition the ITC 
to allege that it had been seriously injured by increased imports. The 
petition would contain a statement of the company's or industry's 
circumstances but would not necessarily characterize the nature of the 
cause or the relief sought. The ITC would conduct an injury investiga 
tion and transmit its determination and report to the President with 
out necessarily making a final determination of the cause. The 
President with the advice of the appropriate agencies would investi 
gate the cause and choose the remedy or remedies most suited to the 
petitioner's circumstances and the welfare of all interests in the United
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States consistent with our international agreements. The remedy 
would come from those now available to him and could be imposed 
against individual companies, countries, or the world at large. The 
President would have the discretion to suspend any remedy in the na 
tional interest. In view of our growing dependence on international 
trade, the emphasis should be placed on enhancing the ability of the 
United States to compete effectively in world markets and on effective 
adjustment assistance. Finally, the Congress would have an opportun 
ity to override the President's determination. Such a procedure would 
enable a domestic industry to obtain any or even all of the presently 
available remedies without having to press multiple cases. It would 
provide for a speedier, more efficient determination of the appropriate 
relief. The importer would need to make only one case against injury 
and one addressing the cauise. It would focus initially on what is as 
sumed to be the real reason for relief—serious injury. In the absence 
of injury there would be no unnecessary investigation of cause. All 
proceedings, of course, would contain the usual due process safeguards.

III. EXISTING STATUTES AND PROCEDURES

A. Title III of the Trade Act of 1974
AIA is concerned that enforcement of the Antidumping Act and 

Section 337 be confined to the specific purposes for which these pro 
visions were written. There should be no confusion between an enforce 
ment action to prevent the unfair trade practices against which Section 
337 is aimed. The different purposes of these laws seem to be forgotten 
in the effort to apply Section 337.

The proposal to integrate the enforcement of unfair trade practice 
provisions with the antitrust laws only moves toward increased frag 
mentation of U.S. antitrust policy and administration. International 
antitrust questions should be the province of the Federal Trade Com 
mission and the Department of Justice. Section 337 should be repealed 
and its authority should bo left to these agencies. Its patent authority 
should be left to these agencies and the District Courts. The Antidump 
ing Act should be administered to encourage competition and not 
destroy or severely damage competition which is temporarily selling 
below home market price.

Section 337, despite some procedural improvements made by the 
1974 Act, remains a discriminator}' anachronism and should be re 
pealed. All of the alleged abuses that Section 337 is designed to 
reach—such as patent infringement or antitrust violation—are more 
than adequately covered by existing laws, existing agencies such as 
tho Federal Trade Commission and the Department of Justice, and 
the Federal District Courts. These are matters for the courts and 
prosecutors, and not for the International Trade Commission. More 
over, Section 337, by providing an additional forum by which a 
patent holder can attack an alleged infringer if the product is im 
ported, discriminates against imports.

On the question of whether to adopt more expeditious time periods 
for reaching determinations in antidumping cases, AIA believes that 
it would be to the advantage of all parties to strengthen the test the 
ITC applies in its preliminary determination of injury. The ITC's 
present interpretation of the statutory test is a de mmimis one. Such
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an interpretation renders the determination relatively useless. A 
stricter test would weed out cases for which there is no reason for 
Treasury to follow through an expensive SLFV investigation. Fur 
ther, the thirty days now provided for this determination is insuffi 
cient for a proper analysis of the factual material available to the ITC. 
AIA recommends that in every case, the Secretary of the Treasury 
forward the petitions to the ITC. Within 60 days following the an 
nouncement of the initiation of an investigation by the Secretary of 
the Treasury, the ITC should be required to determine whether suf 
ficient evidence of injury exists to warrant a continuation of the 
Treasury investigation. The Secretary, of course, would not issue a 
withholding of appraisement notice until after the preliminary injury 
determination had been made.

No time limits should be. placed on Section 301 cases. The advantage 
of this section is that it brings parties together to reach solutions. 
Because the section encourages negotiated settlements, because it in 
volves questions of international economic relations, and because the 
remedies available are so numerous, time limits would only hinder 
its effectiveness.

The present law regarding initiation of dumping and countervail 
ing duty investigation by the Secretary of the Treasury should not 
be changed. The Secretary must have the discretion to decide whether 
to initiate a case. The present policy of the Secretary not to initiate a 
case in the absence of an industry petition is a salutary one. Rarely 
is he in a position to judge whether there has been injury and thus 
may begin cases which will end all too often at the ITC. The relevant 
domestic industry is in the best position to judge whether a case may 
be indicated. If the industry does not complain, there is no need to 
.make large expenditures of tax money.

The question of judicial review of negative ITC injury determina 
tion and other judicial review procedures should be left for discussion 
in the context of the overall review of these issues provided by the 
proposed Customs Court Act of 1978 (S. 2857).

In the abstract, AIA supports the principle of judicial review of 
negative ITC injury determinations.
B. Antidumping Act

The present petition requirements regarding the sufficiency of evi 
dence presented to support allegations of dumping and injury should 
be strengthened to avoid frivolous complaints. The petitioner should 
be required to present substantial evidence which shows probable cause 
that by a preponderance of the total evidence collected there is both 
sales-at.-less-than-f air-value and injury. Such petitions would remove 
the harassing effect on importers of frivolous petitions. Treasury now 
has thirty days to decide whether to initiate an investigation after 
receipt of a petition. The Secretary should provide concerned import 
ers with a formal opportunity to comment on the petition during this 
period. The petitioner should be required to bear the costs to the gov 
ernment of investigating and the fees paid by tho importer to defend 
a petition determined by the Secretary to be frivolous, subject to judi 
cial review.

The Trade Act of 1974 amendment to the Antidumping Act adding 
Section 205 (b) should bo repealed. The concept of this section is not
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applied in other countries arid its application by the United States 
undermines uniform international practice. If it were adopted by 
other countries, U.S. exports would then have to meet this stringent 
barrier. The section confuses the nature of an antidumping proceed 
ing. Dumping is a pricing concept, not a production concept. Further 
more, selling telow cost can be an economic necessity in times of cyclical 
downturn. It is unreasonable to assume that such sales will ever occur 
for a long period.

A "reasonable time" is virtually undefinable. It might be reasonable 
to require fixed costs to be recovered over a "business cycle".

Obtaining and verifying this type of data is very difficult and will 
always be a problem. Many foreign companies will not allow even their 
own governments to effectively monitor or examine their books.

It is impossible to make the antidumping or countervailing duty 
laws work in the context of state controlled economies because both 
laws only make sense in market economies. At best, their application 
here is arbitrary. There can be no realistic standards here to deter 
mine price (or separate the public and private markets in CVO cases), 
The Secretary of the Treasury should have the discretion to refer all 
such antidumping cases to the ITC for a Section 406 market-disrup 
tion investigation. In any such case the injury standard should be 
the same as that employed in escape clause determinations. The prob 
lems inherent in verifying foreign data argue strongly for a single 
injury standard applicable to all of these laws. Further, the ITC in 
considering injury should be required at least to take into account 
injury to related industries if not all the. considerations the President 
must examine in choosing a remedy.

AIA opposes the concept of depositing estimated duties in lieu of 
bond posting following a preliminary affirmative dumping determina 
tion. In any consideration of this problem, it should be remembered 
that the Antidumping Act is meant as remedial, not punitive. The 
Act was written to prevent future sales-at-less-than-fair-value and 
place imports and domestic products on an equal competitive footing. 
To impose a financial burden upon a preliminary determination is 
purely punitive and may effectively stop all importations during the 
interim period with irremedial damage to our domestic economy, in 
cluding industrial concentration and the elimination of competition.

Because of the very inexact nature of antidumping investigations, 
there is likely to be a 5-10 percent margin of error in all cases. Treas 
ury's present price assurance policy should be expanded to cover this 
margin, again with the idea in mind that the Act is remedial, not puni 
tive. Such price assurances will serve the purpose of stopping the pre 
datory pricing practice.

Regarding investigation discontinuances based on special circum 
stances, the Secretary should have discretion to end an investigation 
when he can get proper results through negotiation. The oversight of 
the Congress would be a sufficient check on his discretion. Without 
this discretion the Act triggers a mindless machine unable to take 
into account the exigencies of the case and contemporaneous economic 
changes. This issue is only one example of the difficulty of administer 
ing these laws in isolation from our international policies and 
agreements.
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There should be a statutory time limit for liquidating entries follow 
ing a final dumping finding. The limit should be long enough for 
Customs to conduct a thorough investigation but short enough to pre 
vent the absurdities that accompany the present liquidations of tele 
vision entries from the early 19"0's. A statute of limitation of 2 or 3 
years would be appropriate'. Such a limit will eliminate long periods 
of uncertinty for the importer. The Act is meant to be remedial in 
the short term; the problem should be corrected while it exists. Liqui 
dations five years later only punish the importer and do not help the 
domestic producers to regain lost sales from previous years.

AIA also recommends that the present prohibit!Dn on reimbuse- 
ment of dumping duties from the exporter to the importer should be 
eliminated. This provision in effect applies only to the independent, 
unrelated importer and penalizes him vis-a-vis his related—party com 
petition. Such reimbursement is allowed in escape clause and counter 
vailing duty cases.

For a fuller discussion of this and other issues concerning antidump 
ing procedures, reference is made to the written statement of AIA sub 
mitted to this Subcommittee for its hearings on Congressional Over 
sight of the Antidumping Act of 1921, as amended, November 8-9, 
1977, page 148.
C. Countervailing duties

ATA believes that any discussion of the guidelines or criteria to be 
used for determining a direct or indirect "bounty or grant" should be 
set aside to await the results of the present MTX at the GATT. The 
United States should adhere to agreed-upon international practices. 
The U.S. should follow the existing GATT standards as expressed 
principally in Article VI and Ad Article XVI.

In any application of Section 303 to government-owned facilities, 
there should be no presumption of subsidy. The usual test should ap 
ply and the company should be allowed to prove that it is not bene- 
fitting from government ownership or subsidy in its export trade.

In considering possible injury criteria for use in Section 303, our 
overriding consideration, here as elsewhere, should be to align our 
practice to international standards. More specifically, the United 
States should include a serious injury requirement in Section 303 to 
cover dutiable as well as duty-free imports. The imported goods must 
•be the principal cause of the injury. This provision should be added 
whether or not a GATT countervailing duty code is produced at the 
MTN. ___

STATEMENT OF FRANK E. BAUCHIERO OF THE AMERICAN* 
CHAIN ASSOCIATION

As Chairman of the International Trade Committee of the Ameri 
can Chain Association, I am plep.sed to respond to the Subcommittee's 
press release of February 6. 1978, inviting comments on the admin 
istration of the Antidumping Act of 1921, as amended.

Our Association is composed of thirteen member companies employ 
ing approximately 3,000 men and women in the production and sale 
of power transmission chain and chain used for conveying and elevat 
ing. Such chain is used in a wide variety of applications. I once could
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have cited bicycle chain as a familiar example of our product, but now 
virtually all the bicycle chain used in America is imported. American- 
made power transmission chain, however, is widely used in equipment 
for agriculture, mining, transportation, construction, materials han 
dling, and other sectors of our economy vital to our national health 
and security.

U.S. chain manufacturers—particularly producers of roller chain— 
are familiar with the Antidumping Act and the Customs Service's 
administration of that law. In 1971 the Association filed a complaint 
against the dumping of roller chain, other than bicycle chain, im 
ported from Japan. A year later the Treasury Department found sales 
at substantial dumping margins, and in 1973 the Tariff Commission 
(now the ITC) found that we had been injured by the Japanese dump 
ing practices. Although we succeeded in proving dumping—at con 
siderable time and expense—our hopes that such unfair trade prac 
tices would stop have proven unfounded.

My statement to the Subcommittee is to describe why the Antidump 
ing Act, as currently administered, has failed to halt these unfair trade 
practices and to offer suggestions for improvement. My comments re 
late to two important areas of administration of the U.S. dumping 
law: (1) to the procedures for collecting duties under a dumping find 
ing once dumping is established, and (2) to the statutory provision 
for investiga. i bns of sales at below the cost of producing.

As to the ih'iit area of concern, the Association urges three specific 
reforms to proinote the effectiveness of the law and to deter or pre 
vent dumping violators from further abuses:

1. We support a statutory time limit of twelve months on the 
assessment of dumping duties. This would prevent the long delays 
which currently hamper the effectiveness of a dumping finding as 
a remedy for this unfair trade practice.

2. We support a statutory requirement that importers of prod 
ucts subject to a dumping finding be required to post the estimated 
amount of the dumping duty at the time of entry, instead of 
merely posting a bond. This would encourage foreign producers 
subject to a dumping finding to cooperate promptly with the 
Customs Service in the assessment of duties.

3. We support a requirement that interested parties be supplied 
with information about the assessment of dumping duties and be 
allowed an opportunity to comment on submissions by foreign 
producers. This proposal would help prevent abuse and circum 
vention of a dumping finding.

Our second area of concern is Section 205 (b) of the Act, which Con 
gress enacted in the Trade Act of 1974 to deal with unfair sales below 
the cost of production. We suggest amendments to effectuate the sound 
purpose of this provision.

4. The Association urges a. statutory requirement that such 
cost investigations conducted in regard to imports already covered 
by an outstanding dumping finding be completed within the time 
tables set forth in the Antidumping Act. This proposal is consist 
ent with the clear congressional purpose of the 1974 Trade Act 
and may be necessary to prevent misconstructions of the Act.

5. The Association supports an amendment making clear that 
Treasury need not—and indeed should not—require that an
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American industry, as a condition of opening a Section 205 (b) 
investigation, to supply informn^ . not reasonably available to it.

I. ASSESSMENT OP DUMPING DUTIES

One primary concern with the current administration of the Anti 
dumping Act is that it simply has not worked as an effective bar to 
unfair dumping, even after an American industry has proven dumping. 
Our three propu?*«..o do not require any great restructuring of the law, 
but simply call for enforcement of the Act in the way Congress surely 
intended.
1. A statutory timetable

A twelve-month timetable on assessment of dumping duties would 
correct the present state of aifairs in which a convicted dumper is 
allowed several years grace before anv duties are payable. This delay 
in payment—during which an importer merely posts a bond obtained 
at minimal cost—severely undei^uts a dumping finding as a remedy 
for unfair trade practices. In times of high inflation, as we have seen 
recently, dumping duties are paid in depreciated dollars several years 
after merchandise has been imported. Another troublesome aspect of 
the current delays is that they may provide an incentive to dump dur-> 
ing an economic slump—the worst possible time. If a foreign business 
man is in immediate need of cash-flow during a recession, he can dump 
his product in the United States to generate that cash and feel secure 
that payment of dumping duties can be postponed until after the 
slump. The knowledge that duties must be paid in Year 5—or Year 
10—may not outweigh the attraction of sales and immediate revenues 
in Year 1.

AVe think that assessment of duties within twelve months after the 
end of each quarter would provide ample time to the Customs Service 
to do its job. With such a timetable, Customs could mail out question 
naires before the end of each quarter with a return deadline of 30 
days after the end of the quarter. This would leave up to eleven 
months for the Service's assessment of duties, which should be ample 
even in the most complicated, cases. Further, if assessment is particu 
larly difficult in a case, there could be provision for the Treasury 
Department to declare the assessment "complex" by published notice 
and take up to an additional six months to complete the assessment 
process.
2. Posting estimate dumping duties

A requirement that importers post the amount of the estimated 
special dumping duties at the time of entry of merchandise would en 
courage prompt cooperation by foreign producers with Customs' as 
sessment efforts.

As present, sellers of products subject to a dumping finding and 
affiliated importers have an incentive to postpone supplying their re 
sponses to Customs' inquiries for as long as possible in order to delay 
the reckoning for dumping duties. Payment of estimated duties would 
remove this incentive for delay. Moreover, the proposal is workable, 
as demonstrated by the Customs Service's administration of the coun 
tervailing duty law. Currently, importers must pay the amount of an
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estimated countervailing duty at the time of entry of merchandise 
subject to a countervailing duty. Further, coupled with a statutory 
timetable for duty assessment, this requirement would not impose any 
severe burden on international trade. An importer not selling or pur 
chasing at dumping prices would be promptly cleared and his duty

3. Disclosure of assessment information
Another important area for reform of the adrninistration of the 

dumping laws involves the current Customs practice of denying the 
U.S. industry information about assessment of dumping duties and 
an opportunity to comment during this phase of a dumping proceed 
ing. As we understand the Customs procedures, the Customs Service 
periodically sends questionnaires to foreign producers and importers, 
requesting information about home market and U.S. prices and adjust 
ments. On the basis of information supplied in the responses, the 
Service calculates the special dumping duty, which is the difference 
between the purchase price or exporter's sales price and the foreign 
market value, as provided in Section 202(a) of the Antidumping Act.

This process is essentially similar to the Treasury determination in 
a dumping investigation whether sales at less than fair value have 
been made. Complicated and often sizeable adjustments are made to 
the selling prices in the U.S and in the foreign market to arrive at a 
comparable set of prices. These adjustments are not merely mathe 
matical operations, out frequently involve complex judgments on mat 
ters such as the commercial comparability of two articles or whether 
a selling expense was directly related to a sale.

The Customs Service has taken the position that "[a]s to this 
appraisement process, the petitioner has no more 'oversight authority' 
than an American manufacturer would have with regard to a Customs 
appraisement of foreign merchandise under the U.S. valuation law.'' 
(Customs Service letter Ruling No. 551422, dated August 2,1977).

While we are not requesting any "oversight authority" over the 
Service, we suggest that Customs is mistaken in equating assessment of 
dumping duties with normal customs valuation. Special dumping 
duties are imposed to protect American business from unfair foreign 
trade practices, and a successful dumping petitioner has an interest in 
ensuring that the law is properly enforced. Further, the determination 
of dumping duties is a complicated calculation full of opportunities 
for evasion or abuse and is basically unlike the process of assigning a 
dutiable value to a product, on the basis of invoices or other documents. 
A domestic industry is in a position to supply valuable information to 
Customs, which would help assure the accuracy of duty assessment.

Since some of the information obtained by Customs is confidential 
business data, we propose that the Service make available meaningful 
nonconfidential summaries of the foreign producers' and importers' 
questionnaire responses. Customs does this now during less-than-fair 
value investigations; and such sumnvi^ips, even while providing a high 
degree of confidentiality to forei<r prolucers. often provide to inter 
ested domestic parties useful ins.< at into the factual basis for the 
Customs Service's actions.

We also urge that Customs periodically disclose to the domestic 
industry its method of calculation. We do not urge that each assess-
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ic bo made a full adversary proceeding, but there is no reason why 
Customs should not be required to disclose from time to time any sig 
nificant changes made in its methods of calculation so that domestic 
parties would be in a position to comment on them. In the case of roller 
chain, the Treasury investigation was completed six years ago. During 
that period there have been changes in Treasury policy relating to the 
lype of adjustments allowed, and there have also been many changes in 
the manner of sale by the Japanese producers. Thus, we are presently 
unsure whether any of the calculations disclosed to us during the fail- 
value investigation are still being used.

It is vital to the effective functioning of the system that interested 
domestic parties be afforded the opportunity to comment on significant 
changes in Customs' practice in calculation of dumping duties. Domes 
tic parties are familiar with the U.S. marketplace and may be able to 
supply valuable factual information to Customs. Further, an oppor 
tunity to comment would eliminate the present inequitable situation 
in which Customs is receiving only one side of the story—the foreign 
producer's.

An important reason for our proposals is that we have reason to 
believe that roller chain exporters and importers may be circumvent 
ing the dumping finding, By the non-reporting or mis-reporting of 
relevant information. We cannot be absolutely certain of these matters 
because we do not know what the Service has been told by Japanese 
roller chain producers. However, the pervasiveness of reports of non- 
reporting and mis-reporting and the reliability of their sources con 
vinces us that the information cannot be lightly discounted.

II. THE COST-OF-PRODUCTIOX PROBLEM

The second area that I would like to address is the administration of 
205(b) of the Antidumping Act. This provision was added to the Anti 
dumping Act in the 1974 Trade Act and requires that sales below cost 
be disregarded in the calculation of a foreign market value. This 
subject is of considerable concern to us, and we propose several reforms 
to clarify the provision.
4. Clarification of applicable procedures

The Association proposes that Congress clarify the procedures for 
investigations of sales below cost on products already subject to an 
outstanding dumping finding. The present time limitations on Treas 
ury dumping investigations should be specifically applied to such 
investigations.

In the 197-4 Trade Act, Congress imposed time limitations on anti 
dumping investigations. After publishing a notice of the initiation of 
an investigation, Treasury must make its initial determination within 
six months—unless the case is declared complicated and the initial 
determination extended by up to three more months. A final determi 
nation whether there have been sales at less than fair value must be 
made within three additional months. Thus, the Treasury Department 
has " total of between nine and twelve months to complete its 
investigation.

These time limitations are liberal—many would say far too liberal. 
However, we understand that Customs does not regard itself as bound 
by this statutory timetable when investigating below cost sales of a
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product subject to an outstanding dumping finding. Further, ^ye have 
not turned up any Federal Register notices regarding the initiation 
of such an investigation—although we understand that several have 
been completed or are ongoing.
6. The need for reasonable standards of "proof

In order to promote the enforcement of Section 205 (b), we submit 
that Congress should clarify the standard for initiating an investiga 
tion of the cost of producing under the Antidumping Act. Our As 
sociation requested that Customs investigate the cost of producing 
roller chain in Japan, but were told that "quite detailed information" 
must be submitted before Customs would initiate an investigation. 

The statute itself requires only that the Treasury Department have 
reason to "suspect" that sates below cost in the home market have 
occurred. Although the Congress did not impose an insurmountably 
high standard, the Treasury Department and Customs Service have 
interpreted the section to require a domestic petitioner to supply in 
formation not reasonably available to it. In this regard, we believe 
that Treasury has not adequately fulfilled its obligation to enforce the 
law. Indeed, as we read the statute, it requires Treasury to initiate 
antidumping proceedings on its own motion, but we are aware of no 
case where it has done so. Instead, Treasury rejects to investigate 
unless the petitioners supply extension and detailed information.

Our Association is willing to make every reasonable effort to assist 
Treasury in its duty to enforce the law. However, Treasury demands 
information that is just not available to us—specifically, the cost of 
producing in Japan, which is virtually impossible for a domestic in 
dustry to obtain. A domestic petitioner, at enormous expense, can hire 
economic consultants and experts to guess at foreign production costs, 
but requiring such large expenses is unreasonable, when Treasury has 
the means to collect the actual data. It should be emphasized that we 
are only addressing the question whether an investigation should be 
made. If no below cost sales in the home market have been made, then 
a foreign producer can readily clear itself by supplying proof of that 
to Treasury.

* * * * * * *
In summary, the American Chain Association believes that the cur 

rent administration of the Antidumping Act has proven ineffective. 
We urge that the Act be amended to promote the effectiveness of a 
dumping finding as a remedy for unfair trade practices and to pro 
mote enforcement of the Act.

AMERICAN* FEDERATION OP LABOR 
AND CONGRESS OF INDUSTRIAL ORGANIZATIONS,

Washington, D.C., April 36,1978. 
Hon. CHARLES A. VANIK, 
(Ihairman, Subcommittee on Trade, House Committee on Ways and

Means, Washington D.C.
DEAR CHAIRMAN VANIK : The AFL-CIO is submitting a brief de 

scription of six unfair trade issues which we believe urgently acquire 
the attention of your Subcommittee. Even though the Subcommittee 
has extended the time of submitting such proposals until May 15, we 
hope that these matters can be considered as soon as possible.
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We believe antidumping and countervailing duty statutes are ur 
gently in need of amendment in order to make them fair to American 
workers and producers. In addition, remedies for services industries 
should be added to the unfair trade practice section because of the 
changes in world trade. We believe Title V of the Trade Act of 1974 
and Items 806.30 and 807 should be repealed. These two changes can 
do much to end the unfair advantage given to low-wage countries 
which are now exporting manufactures to the United States at an 
accelerating rate. We also believe that a new law must limit the import 
of products produced under inhuman conditions abroad.

As you know, the AFL-CIO has an extensive program for improv 
ing the American trade position. These were detailed in the recent 
AFL-CIO Convention statements, and at the last meeting of the 
Executive Council. These statements are attached.

Six of these proposals clearly apply to unfair practices that the 
Subcommittee has within its jurisdiction, and more detail on each of 
these six items is attached. A seventh item dealing with a general 
quantitative approach to heavy import penetration needs to be ex 
plored in more detail with the members of this [Subcommittee.

Certain items thut the Federation is concerned with have already 
been acted upon by this Subcommittee or other Committees of the 
House of Representatives this year. These include trade adjustment 
assistance, the Multifiber Agreement, customs procedural reform, the 
continuation of the Overseas Private Investment Corporation, and 
the renewal of Eximbank. The Ways and Means Committee is now 
considering tax loopholes affecting international trade. Legislation on 
tariff cutting in the MTX and on domestic preferences also require 
congressional attention.

The attached proposals respond to your request concerning unfair 
practices.

Sincerely,
ANDREW J. BIEMILLER, 

Director, Department of Legislation.

STATEMENT OF THE AMERICAN FEDERATION* OF LABOR AND 
CONGRESS OF INDUSTRIAL ORGANIZATIONS

ANTIDUMPING PROCEDURES
Antidumping procedures must be improved to provide speeuy, effec 

tive relief. Dumping is a predatory and unfair trade practice that 
must be stopped, and the need for speed is essential.

Dumping is predatory pricing—the use. of market power to drive 
out a competitor unfairly. By definition, therefore, dumping is unfair. 
Trade law, however, requires a double test—not only of injustice but 
also of injury. Since 1921, the United States has had an antidumping 
statute on the books—a statute whose 57-year life has made it anti 
quated and clumsy to take care of the types of problems now occurring 
in the United States.

The administration of the United States antidumping statute is 
deficient. It results in long delays so that action is either too little or 
too late. Or there may be no action at all. The current enforcement of 
fhe antidumping statute does not protect United States industry
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against this unfair trade practice. For example, as this Subcommittee 
noted in previous hearings on this subject, me United States lost the 
Zenith Company's TV production units in 1977—six years after a TV 
dumping finding in 1971. After all the efforts cf the subcommittee, 
duties have been assessed only until 1973.

First, the need for speed is apparent. Treasury and ITC should be 
required to make a final determination within six months of filing of 
a dumping charge. We believe this can be accomplished by% simul 
taneous processing of cases by the two agencies and increasing the 
staffs assigned to dumping.

Second, effective interim deterrents to stop the unfair practice are 
needed:

(a) An importer should pay in escrow the full amount of esti 
mated dumping duties at the time of a finding of sales at less than 
fair value, pending a final determination. The payment in escrow 
would be effective as a deterrent. The amount would be returned if 
no violation were found. That type of action would amend Section 
208 of the Antidumping Act, 19 U.S.C. 167.

(b) Until final determinations are made, imports should be. 
kept at the level which they reached when the antidumping action 
started.

Third, the burden of proof should not be on the injured. The com 
plainant is asked to supply detailed information on costs and other 
lacts which he cannot obtain.

Fourth, the government itself should initiate investigations when 
imports increase rapidly or there is reason to believe dumping is 
occurring. We suggest a 10 percent increase in imports us a test for 
action.

Fifth, dumping from non-market economies should be based on real 
prices of actual market economy production costs in developed 
countries.

Sixth, the collection of antidumping duties should take place not 
later than six months after the final determination is made.

COUXTEKVAILIXG DUTY PROVISIONS

Under United States trade law, United States imports which have 
been subsidized in a foreign country may have a tariff or "counter 
vailing duty" imposed to offset the subsidy. But the effectiveness of 
this rule has been diluted.

Remedies need to be speeded up and made more automatic.
When foreign governments forgive value added taxes on products 

exported to the United States, a countervailing duty should be pro 
vided to offset this unfair subsidy. Countervailing duties should, be 
applied against government-owned or subsidized facilities that pro 
vide an unfair advantage.

Section 831 of the Trade Act of 1974 should be amended to assure 
that the countervailing duty is applied. The following amendments 
are needed:

1. Xo waivers under (d) should be allowed.
2. There should be no requirement for an "injury" test even on 

a duty-free import.



43

3. Imports from low-wage countries under the generalized sys 
tem of preferences (zero tariffs) should not qualify as "duty free" 
for countervailing duty purposes.

4. Any item subject'to a countervailing duty should be exempt 
from the tariff-cutting of the multilateral trade negotiations.

5. Periodic reports of subsidy practices on the part of foreign 
governments should be required.

REPEAL ITEM 807 AND ITEM 806.30

This repeal provided for in a number of bills pending before the 
Subcommittee would close an unwarranted import loophole. These 
provisions result in the export of American jobs. Under 806.30 and 
807, a-company can take certain components (such as television com 
ponents and garments) made in America, export them to be assembled 
or processed in a low-wage country, and then re-import the final 
product. A tariff is paid only on the value added, not on the full value 
of the product. When the Value added consists primarily of wages 
paid at rates as low as 20 cents an hour, the tariff amounts to prac 
tically nothing.

Imports under these items have grown from about $1 billion in 
1967 to over $7 billion in 1977—much faster than overall imports.

REPEAL TITLE V OF TRADE ACT OF 1974

Title V of the Trade Act, which provides unfair preferences for 
imports from low-wage countries, should be repealed.

Preferences or zero tariffs for imports from low-wage countries 
are obsolete and unrealistic. Total imports from developing countries 
now account for about half of all United States imports. Manufac 
tured imports are increasing very rapidly from these countries. 
Worker exploitation, abandonment of human rights and hideous 
working and living standards prevent potential benefits of rapidly- 
expanding trade from reaching the people of these countries.

Preferences are used by multinationals or state subsidized firms 
with new technology to produce exports for the United States. Xo 
special tariffs are needed to encourage such t.rade in the 1970's.

Imports from so-called developing countries have increased more 
rapidly than other imports. Imports of manufactured goods rose from 
$3.5 billion in 1970 to $10.9 billion in 1974 when the Trade Act of 1974 
was passed. In 1976 manufacturing imports reached $14 billion and 
have continued upward since then.

The language of Title V—Section 503(c) specifically excludes 
certain "import-sensitive" products, but the administration of this 
concept has made such a provision meaningless. It has allowed the 
continued importation of job destroying imports of over 2,700 items— 
from electronic parts to dry docks.

Special help for needy people in needy countries may be necessary. 
Export-led development has not solved the problems of unemploy 
ment, poverty or exploitation. Zero tariffs, therefore, merely com 
pound already accelerating injury to workers here and abroad.

REMEDIES FOR SERVICE IXDUSTP.IES

Adequate remedies for trade related injuries to workers in service 
industries, such as films, airlines and maritime are needed.

32-760 O - 78 -
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Service industries need protection from dumping and other unfair 
trade practices, but they are not included in the Trade Act of 1974's 
remedies. Thus, Section 321, Section 331 and Section 341 do not pro 
vide for remedies against unfair trade practices in services.

Title IV—Trade Relations with Countries Not Currently Receiving 
Xondiscriminatory Treatment—does not apply to services. The 
market description provision of Section 406, for example, does not 
apply to services but the effects of non-market disruption nave affected 
such services as shipping. Services should be included in Title IV.

FAIR LABOR STANDARDS

Fair labor standards must be applied to the acceptance of imports 
into United States markets to assure fair competition.

Unlike workers in this country, workers in many nations have no 
worker's compensation, unemployment insurance or social security 
programs enacted to protect workers and their families. Similarly, 
most foreign workers do not have the protection offered by various 
American occupational safety and health statutes. Typically, their 
wages are substandard, and in mariy countries child labor and slave 
labor conditions exist.

The AFL-CIO believes that until international agreements are 
negotiated to improve labor stanadrds, the United States should pro 
hibit imports from those countries that permit inhuman conditions.

Legislation is needed that (a) regulates against imports made under 
unfair conditions and (b) puts the burden of proof on the exporting 
country and the importer to assure that the conditions which are 
established by United States law are not undermined by unfair trade 
based on the conditions of exploited workers abroad.
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AS ADOl'TCD DY THE 12th AFL-CIO 
CONSTITUTIONAL COilVI.HTiOH - DUCMIIKR 1077

Resolution t!o. 126 
International Trade

VS. forei; 1"" trade and investment policy must bo balanced 
with America's n-.'id for jobs. Forci?n economic policy r.houH 
be Reared to i'if :•.":'•: ,v. noe<! lor a uror.g. tfrov.-i.ij; economy. The 
Trade Act and oMcr legislation .should l*t aii.T.mistcrod 10 assure 
American dorwr.ue nrouaction as \u-ll a: to encourage world 
trade. Fair tmdcand iw.procul idution; are basic to policies that 
will help America and the world.

Negotiations with other nations shouK! he based on the needs 
of the U.S. economy, not politic.".! expediency. Tnc goal must, be 
an expansion or' trade based on fairness, reciprocity and mutual 
benefit.

New legislation is needed to regulate exports and imports. E<- 
ports in short supply should be 3t:u:'err. to export coniiols. import 
relief provisions must be dcsignc-l to assure adequate sr.:'-."-"iarfJs 
for the U.S. economy. Tax poiidor, need to be rovje^od both :n 
terms of equity and in terms of thoir imtwct on trade. Imports 
of products and parts of products should be made identifiable by 
dear labeling as to country of origin.

Dumping of foreign-made products ir: the United States must 
be ended. Both quicK cnt'oicement of eMstir.ir, law ?.nd new leyis- 
t&Uon to assure government action should U> .vdopled.

Countervailing mity lav-s against imports sub>!dizod by foreign 
{jovcrnmcp.ls shotilii bvspi'caily onfoiced and no tnjuiy test should 
bo required j'or subsidizes imports.

In addition to tl-esj unfair trade practices, many foreign jrov- 
onriiCnts control tl:e:r industries and ri.inagc li.eir ucr.nunv.es. 
UJ5. policy and law have not aujr.sud to th • so wo:Id changes.

Quantitative restraints en i:r.:>orts arc. therefore esrontial to 
assure that U.S. industry can dovclop ,i:ui remain divcrMtied at
home. Like quantitative- restraints abro:;d. such vegul:ttio:<.s will 
not be dcsi?n<.i! to stop tnu't!, but wiil nsnuo impcrts. m Keeping 
with the nation's well-bem?.

New trade barriers have 'ocon ndd'.-d bv otlicr countries in recent 
years — quotas. tariiTs a-id (iir.v.piiifr outios. Most count! its ot the 
world have un.vnctcn b.u-iiers to ttado.

The United States has publ!&h>\i laws public piocedures nnd 
;tntcd i>o!:cios. Against this backcrouiiii. iiotiotiations to reduce 
tariffs are now coins on. Tho AV'L-CIO urges the Administration 
to ir.^uie that C'lrrcnt no?ot;ttions and :igicontents protrc: the 
vital iittercits of American woiuors and iiici:s:ry. THIS menus 
recocnizin;r that t'.S. tariifs are already lr»w w\\cn cou'rarcJ to' 
those of many otl-.or nations ar.cl thai the U.S. cj.r.:tot rely utt the 
types of non-tar:;V barriers that arc common pr?.uico nl>road.

The Overseas Private Investment Corporation (OPIC). a gov 
ernment accncy that ii'-stnvs. pvh-tte inxcstmvit nbioaii. siiould 
therefore le tcrntin.itcil as stx>:t .;.< possible. OP 1C h.is boon in- 
surinj huge nuiUMiaf.oiuil banks ;uul nrins abroad and cncuura^- 
Jng the export of American jobs.

Imports of textiles and apparel have Wen subject to .1 multifibro 
aRrcontent which is Jm« to expire at the end of this ye.tr. This 
iweoment should b*» iviicjr-niatcd. improvM and the growth of 
imports should be reduced. •
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wun «,flinmunr.r"«rounlfi«i s r.houltriw rcinilntnd more 
effectively tlir>iui;li impniv-d administration of Titli; IV of the Trade Act anil by additional I'-iM-.talinri that rrcorniw; tliu w.o- 
nomic anil political fanl of lif'.' that private commercial interest.* 
cannot negotiate ineffectively v.ith closed and managed economics 
ts covcrnmcnl.-.l negotiators can.

Items 807 and P.Or..r.O of the Tariff Code. which result in the 
export of American jobs; should be repealed.

Provisions in tho Trade Act of 1074 — the '.-scape clause, provi 
sions against unfair competition, etc. — must he improved and en 
forced to help and build iArong American industries and save jobs.

Imports, exports, technology transfers flows and' investment must be reported in morv fii.-'.ail. monitored and rcRuhtcd. To 
this end. Sections COS and '.00 of the Trade Act of 1071. v/hich require reporting of exports, imports and production, should be enforced so that comparisons can be made. The International 
Investment Survey Act of 1070 should also be enforced, so that 
foreign technology, investment and other transfers can be moni 
tored and employment effects examined. New law.-> to rcsulute the 
transfer of funds, technology and investment need to be enacted.

Customs laws should be enforced with penalties assessed fairly. More, not leas, cuntoms reporting is necessary so that American 
trade policy can be made on the ba:us of fact.

Foreign jrrant, insurance and loan programs should be super 
vised in terms of U.S. interests at home as well as abroad. This 
means that Exinibnnk loans, guarantees anu insurance activities 
should be carefully limited both in amount and in the authority 
to expand the action.

Title V of the Trade Act, the so-called generalized system of 
preferences which permits over S3 bulion a year in imaorts with 
out any tariffs at all for many products manufactured by cheap, 
foreign labor, should be repealed.

Tax loopholes and incentives for multinational companies to 
move abroad shoulo bo en<iod. the tax deferral halted, the foreign 
tax credit repealed and DISC abolished.

Adjustment assistance for workers must be completely over 
hauled to assure that workers Jnjurcd by imports raceivc assist ance. Adjustment assistance, which is essentially a welfare pro 
gram,. is not a solution for America's trade problems.

The Forcifn Trade Zone Act of 1934 should be repealed. Any 
exemptions from this nation's traiic laws must be proven on a 
casc-by-case basis. The U.S. government should seek treaties to 
end the exploitation of workers in trade zones Jn foreign countries.

Codes of conduct for the operations of multinational corpora 
tions arc necessary, but arc no substitute for strictly cr.f creed 
U.S. laws that piohibit bribery 01 foreign oilidals and panuipa- 
liou m economic blackmail schenuv* desiuneii to negate Ar.urican 
foreign policy. Similarly, inrcrnaiion.il acreomonts are needed to improve labor standards in thoso countries that seek to attract 
Industry through the exploitation of workers.

The AFL-CIO supports healthy, fair trade that will build a 
strong American economy. \Vc opp»'*>.* the eontinued export of American jobs and industry, which has undermined the economy. 
We shall puuuo every possible relief lor the injury aheady sus- 
Uincd, as well as new legislation to halt the drain on this nation's economy.

The AFL-CIO with its Affiliates will develop n coordinated, effec 
tive i»rojtram for thcx* ironls. \Vo will us»« all tlepartmonts — 
legislative, education/ research, public relations, publications, or- f Miir.ation and lii-M twite* — («> nssurc protection for Amercan 
workers' jobs ,imt living staiubrd;.
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Statement by the AB'L-CIO Executive Council

on

jtvtgrjn.itional Trade

February 21 ; 1978 
Bal Hdrbour, Fla.

The AFL-CIO Convention last December called for changes in 
United states trade policy, administration one: law to create "healthy, 
fair tr^de that will build a strong American economy."

In the two months since that Convention, evidence of the serious 
trade crisis has mounted:

In 1977, Amonca .suffered the- largest trade deficit in history   
$27 billion   more than four times the $5.9 billion deficit of the 
previour, yeur.

Statistics for the first nine months of It'll indicate tbst imports 
rose substantially in every industrial category: oil rose by $9 billion 
over the same perxod in 1976, consumer goodc imports by $3 billion. 
imports of automotive vehicles, parts and engines by $1 billion;, 
imports ot oipit-nl c;oo<Js by ?1.5 biliior.; imports of industrial sup 
plies and KiiVei-juls othi.r truxn oil, $4 billion; Grid imports of foods, 
feeds and beverages, by $2 billion.

Meanwhile, United States manufacturing jobs failed to recover 
from the 197-1-75 recession. Employment in those gooas-produoir.ci 
industries was down almost 500,000 between December 1973 and December 
1977. During the last four years, imports of manufactured products 
rose more than 70'«.

These developments have not gone unnoticed. The press here and 
abroad reports a change in mood:

The /VLS-QrJi^'.eO.J?/.?.^ reported a poll showing that 855; of those 
a*?ked about imports thought protecting United Scates jobs is an 
important policy goal. The Kfaijonmjt. notes that protection 3 s needed 
because nanuf .icturing cannot ndju&t. The New York_Y tines and the WaJjL. 
Slrcfi^JourjiiiJ.. describe this as a period of protectionism. The 
Join-no 1 of Co!"rrorc(! carries advice to business on hov^ to adapt to world 
protectioiiX;;m.

While every other nation is engaged in protecting itself against 
import:; that would hurt its economy, United States labrr and producers 
lack protection.

The ) .if. ing flood of imports continues unabated with a projected 
19VO defirjt as larcic as 19V7's tocord. The President has recognized 
"aerious injury" only in throe industries, in the past year and no 
effective action has been tal.on in most areas of danger.
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Internationu). negotiations fail to reflect the urgency of 
America's crisis. The agrecmc it with Japan would do little to 
improve the United States-Japan trade imbalance m the near future. 
The United States continues to offer to cut tariffs even further 
in the GATT negotiations and to remove so-called non-tariff barriers- 
ignoring the pleas of workers who have lost or are losing their jobs 
to imports.

No single negotiation, no single law will alleviate the trade 
impact on U.S. jobs. Thus the AFL-CIO asks Congress to address a 
number of the policies that now result in the loss of United States 
jobs.

Congress is already considering some of this legislation. In 
other areas, new legislation needs to be introduced.

We call upon the Congress to take the following legislative 
action:

1. The Customs Procedural Reform bill, already passed by the 
House and currently before the Senate Finance Committee, should be 
amended to require more precise, accurate ^nd detailed reporting of 
imports at the time and place of entry. Such data arc essential for 
import relief, adjustment assistance, and the monitoring of trade 
flow. The bill should not allow an increase in the value of irports 
that are granted an intormal entry procedure from $250 to $600--a change 
which could remove hundreds of thousands of items from the trade 
statistics. The biggest impact would t>e on low-value imports such 
as work gloves, shirts, nuts and bolts, electronic parts and hand 
bags. With a lack of reporting, the inrush of imports may be so 
great that markets are disrupted without any recourse at all. We 
urge that the current $250 test be maintained and that more detailed 
entries be required.

Moreover, we object to reducing the penalties on those who make 
false statements to the government, but v/c support the moves to 
assure due process.

2. Anti-dumping procedures must be imprc/ed to provide speedy-, 
effective relief. Dumping is a predatory and unfair trade practice 
that must be stopped, and the need for speed is essen'cial.

Treasury and the International Trade Commission should be 
required to make a final determination within six months of filing 
of a dumping charge. We believe this can be accomplished by simul 
taneous processing of cases by the two agencies and increasing the 
staffs assigned to dumping.

An effective interim deterrent to stop the unfair practice is 
needed. An importer should pay in escrow the full amount of 
estimated dumping duties at the time of a finding of "sales at less 
than tair value," ponding a final determination.



49

international trade -3-

The ourden o£ proof shoulr. not be on the injured. Under the 
present system, complainants are asked to supply detailed information 
on costs and other facts which arc often not available to them.

The tjovernmcnt should initiate investigations when imports 
increase rapidly or tnere is reason to believe dumping is occurring.   
We suggest a 10% increase in imports as a trigger for action.

The Trade Subcommittee of the House Ways and Means Committee 
held oversight hearings on these 'matters in the past few months. 
The subcommittee has asked for legislative action along those lines.

3. Trade adjustment,assistance is needed for those displaced 
by imports. Legislation sponsored by Rep. Vanik, chairman of the 
Trade Subcommittee of the House Ways and Means Committee, is being 
marked up. The specific AFL-CIO recommendations to improve th: is 
legislation have been presented to the subcommittee. Employees hurt 
by imports need protection against arbitrary time limitations 
restricting eligibility for assistance. Benefits must be extended 
to those directly affected as well as those indirectly affected -- 
such as workers bumped by another worker who has been displaced 
by trade, or employees ol parts and components manufacturers laid-off 
because of imports. CETA jobs or other jobs should be provided, 
particularly for those older workers who cannot find another job. 
Workers close to retirement must bo .assured that they will not lose 
proper retirement benefits, because of trade-induced layoffs. Other 
fringe benefit entitlements need to be reviewed to adequately 
protect displaced workers.

The Administration has not yet formally announced its proposals 
on trac.e adjustment assistance.

4. Repeal of Items 806.30 and 807 which is provided for in a 
number of bills pending before the Trade- Subcommittee of the House 
Ways and Means Committee would close an unwarranted import loophole. 
These provisions result in the export of American jobs. Under C06.30 
end 807, a company can take certain components (such as television 
components and garments) made in America, export them to be assembled 
in a low-wage country, and then re-import the final product. A tariff 
is paid only on the value added, not on the full value of the product. 
When the value added consists primarily of wages paid at rates as low 
as 20 cents an hour, the tariff amounts to practically nothing.

5. Repeal Title V of the Trade Act which provides undue pref 
erence for imports from low-wage countries.

Preterences or zero tariffs for imports from low-w u ge countries 
are obsolete and unrealistic. Total imports from developing countries 
now account for more than half of all United States imports. Manu 
factured imports are increasing very rapidly from these countries. 
Worker exploitation, abandonment of human rights and hideous working 
and living standards prevent potential benefits of rapidly-expanding 
trade from reaching the people of these countries.
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6. JEnd tax loopholes that oxnort 1obs

Eng_jg_f__nrj_fn_rral on Forficin Profits. United States-based 
multinational corporations currently pay no taxeb on profits earned 
on overr, a.' operations until those r,cofits are brought back to the 
U.S. winch may be never. Multinetional corporations use this 
loophole to expand and enlarge their overseas operations, at the 
expense of workers in this country. President Carter has called for 
repeal in hi:> tax proposals,, and the Hou&e V.'ays and Means Committee 
will hold hearings in March.

Removal of Foreign Tax Credit

Multinational corporations are permitted to subtract
from their U.S. corporate income tax   on a dollar-for-dollar basis   
all taxes paid to foreign countries. We believe thit, la* credit should 
be changed to a deduction.

Elimination of Eion.ostic International Sale;. Corporation

Multinational corporations are permitted to set up dummy 
subsidiaries -- DISCs   in the -U.S. to handle export sales, corpo 
rations are permitted to defer payment of United States inco:r,e taxes 
on a third of export solos profits. There is no evidence this tax 
subsidy has increased exports. In^tepd,companies have simply increased 
their net profits after taxes, shifting more of the tax burden to 
American wage earners.

The President has supported repeal in his tax proposals and 
hearings are scheduled before the House Ways and Means Committee in 
March.

7. Th_e_ Overseas Private Investment Corporation should not 
be extended when the House considers the bill now before .it.

Legislation to extend OPIC passed the Senate in ]977, but. 
the House failed to complete action before OPIC's authority 
expired December 31, 1977.

Ac an agency of the United States government,, OPIC 
encourages the export of American capital and jobs. It insures 
U.S. corporations against loss of investment in foreign countries 
resulting from expropriation, revolution, etc. If those claims 
by cor^oratvpns overseas exceed OPIC reserves, the difference is 
paid by the 'American taxpayer.

8. Countervailing duty provisions should be improved when 
the House Ways and Means Committee considers legislation in this 
area this Spring. Remedies need to be speeded up and made more 
automatic.

When foreign governments forgive value added taxes on 
products exported to the U.S., a c,. --crvailing duty should be 
provided to offset this unfair subsidy. Countcrva .]ing duties 
should be applied aqninot government-owned or suboidizcd facilities 
that provide an unfair aavantaqe.
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9. Eximbank funds should not bo used for financing foreign 
productjon or to ,-iiri l>ur..sia. Communist. C'ni r.u or .Soul h Aj.n.ra.

Contiruation of tho Eximbank will be the subject of hearings 
in March before the House and Senate Banking Committees.

The Bank was intended to promote U.S. well-being, but now 
the Eximbank wunts to finance foreign production. The Eximbank 
shoold be prohibited from financing loans to Russia, Coinmunist China 
and So-'th Africa.

JO. Fa_ir_ labor standards criteria must be applied to the 
tho acceptance of imports into U.S. markets to assure fair competition.

Foreign producers should be required to meet minimum labor 
standaii"> or face; import quotas and other trade restrictions.

Unlike workers in this country, workers in many nations have 
no worker's compensation, unemployment insurance or social security 
programs enacted to protect workers and their families. Similarly, 
most foreign workers do not- have the protection offered by venous 
American occupational safety and health statutes. Typically,, thair 
wages ar« substandard, and in many countries child Jabot, and slave 
labor conditions exist.

Until international agreements are negotiated to improve 
labor standards, the U.S. should prohibit import frow those 
countries that t ermit inhuman working conditions.-

11. P re-fen on cor, for United States' workers, builders,, 
producers and shippers should be included in all trade and 
appropriation bills.

For example, H.R. 3350, the Ocean Mining Bill,, should include 
a section preferring U.S.-Cinq vessels and requiring the location 
of proce-ssinq plant:;, in the United States.- !!.R. 941'?,, S.. 2318 -- 
extending Buy-Ai,.eric t\n law;; to steel purchc.:,es for hUHc ana local 
construction projects   should be passed.

12. Adequate roniod_3r_'i for trade-related injuries to workers 
in service industries, films, airlines and maritime should be 
developed.

The virtually unprotected U.S. service industries are experiencing 
greater difficulty competing again.st unfair foreign trade practices.

Service industries need protection under the law from dumping 
and other unfair trade practices, especially those practiced cy 
communist nations. Issues related to service industries should 
not be included in the Multilateral Trade talks in Geneva.

more...
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13. Tariff-cutting agrcomo.its arrived at through the GATT 
negotiations should be subject to specific congressional approval. 
Results of negotiations on the elimination of non-tariff barriers 
are currently subject to congressional ratification under the 
Trade Act of 1974. However, agreements to reduce tariffs may now be 
made by the President without specific congressional approval. The 
Administration-supported 40* cut in tariffs and a bigger reduction 
in high tariff items will, in our estimation, be harmful to workers, 
add to unemployment and depress American manufacturing. Congress 
should be provided detailed information on effects of any negotiated 
changes, and be required to specifically approve or disapprove 
these changes.

14. The Multifiber Agreement needs to be supplemented with 
bi-lateral agreements with major textile and garment manufacturing 
nations. Products subject to the Kultifiber Agreement should bo 
excluded from the CATT tariff discussions. Leather apparel should 
also be included under the MFA.

15. Fair Trade Legislation should be developed to regulate 
imports and we wiJ.1 pre.ss strongly for its enactment.

A new positive approach must, be designed to use market 
penetration as a benchmark for regulating ard mor.itonr.g trade. 
No tingle percentage and no single benchmark period would solve 
all problems,; but fair regulation is needed.

The U.S. is and must remain a najor manufacturing nation, a 
great agricultural producer, and a major maritime force. We cannot 
allow any one ot these sectors to be destroyed by unfair trade 
competition ,.

We believer the U.S. should continue to share its markets. 
We believe in intemotional trade. Ke do not believe th.it U.S. 
can isolate i^r.olf from the rest of the world in trcdp matters, nor 
do we think it desirable to do so. But international trade must 
be fair trade -- fair to all nations,, and today it is not fair to 
American workers.
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WASHINGTON, D.C., June 24,1978.

Mr. JOHN MARTIN, Jr.,
Chiff CoumeL Home Ways and Means Committee,
Wawinffton, D.C.

DEAR JOHN: Attached is our statement in response to Chairman 
Vanik's invitation to submit recommendations on how U.S. laws and 
regulations relating to unfair trade and practices,

It is my understanding that Chairman yanik will hold formal hear 
ings in tne fall and if there is additional information desirable I will 
be happy to supply it.

Attached also is a copy of a memorandum sent to Congressman 
Steiger in preparation for his forthcoming trip to Geneva. A copy is 
being issued also to Chairman Ullman. It's intent is to describe in 
detail the operations likely under EC Regulation 1152/78, the suc 
cessor to 516/77 which was complained of in the Section 301 complaint 
and subsequent House and Senate Resolutions. 

Best personal regards,
DONALD W. BEDELL.

Enclosures.

STATEMENT OF DIAMOND/SUNSWEET, INC.
Mr. Chairman, it is a great pleasure, on behalf of Diamond/Sun- 

sweet, Iiu% .. to respond to your invitation to submit recommendations 
on how U.S. laws and regulations can be amended to provide more 
expeditious relief to U.S. producers from unfair trade practices of 
foreign countries.

These comments and suggestions are made at this moment against 
the backdrop of an already unilaterally imposed series of unfair trade 
practices by the EC against dried prunes and other specialty crops, 
and with threats of similar action against walnuts.

If we are not to witness the dissolution of a small but prosperous 
California industry's profitable EC trade, additional modification of 
Section 301 is an imperative and specific requirement.

It is clear that Section 252 of the Trade Expansion Act of 1962 
regarding industry complaints of unfair trade practices of foreign 
nations was improved by Section 301 of the Trade Act of 1974.

As a practical matter, however, we are unware of any successful 
resolution of any meaningful allegation about unfair trade practices 
of foreign nations brought about by the appeal procedures of Section oOl.

Certainly, in the case of Docket 301-4 describing the complaint of 
.specialty crop producers in California, the proceedings have been costly 
to industry, the apparent intent of the Congress when the Trade Act 
of 1974 was passed has been at least temporarily thwarted, the sense 
of Senate Resolution 76 and House Resolution 238 has at the least been 
temporarily finessed by EC internal trade subsidies, and the threat of 
the continued prosperity of an important segment of California agri 
culture remains as great, or greater, than before the proceedings began.

Mr. Chairman, you will remember, I'm sure, the House debate in 
December, 1973. During the part devoted to Section 301, Chairman Ullman declared,
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In view of the committee, this revision of section 252 is necessary to protect the interests of U.S. producers and exporters against unfair practices of foreign countries. The revised language will give wide authority to the President, sub ject to appropriate safeguards, to retaliate against these practices, and will strengthen the hand of the administration in resolving through negotiation dis putes which arise by reason of these practices.
Chairman Ullman went on to suggest that the decisionmaking proc 

ess in the GATT is "such as to make it impossible in practice for the 
United States to obtain a determination with respect to certain prac 
tices of our trading partners which appear to be clear violations of the 
GATT."

The Chairman further declared that "so long as decisions in the 
GATT are made on the basis of political consensus of the contracting 
parties, the United States will have no assurance that questions of con 
sistency with the GATT will be resolved." Finally, he concluded,

The committee believes that it is essential for the United States to be able to act unilaterally in any situation where it is unable to obtain redress through the GATT agaJnst practices which discriminate against or unreasonably imimir ex port opportunities.
Mr. Chairman, the subsidy action taken by the EC on June 16 impairs unreasonably U.S. export opportunities for dried prunes and 

other specialty crops no less certainly than its illegal MIP system 
which it has now abandoned.

For 21^ years the government failed to resolve the matter of EC 
Regulation 516/77 and its predecessor regulations, an entirely bi 
lateral matter. We have no evidence at any time that retaliation was 
contemplated. Rather, the government was content to rest the case on 
a GATT decisionmaking process which is generally discredited at 
least in the United States, and which process formed the very basis 
for writing the language of Section 301 to serve as a counter balance!! 

With your permission, we should like to put on this record several 
quotations from the Senate and House Reports which accompany the 
legislation and which bear further on the apparent intent of the Congress.

In the House Report, p. 7, "the first U.S. objective is to expand agricultural trade, improve the trading system, and bring about a 
more efficient international allocation of agricultural resources through 
further reduction of trade barriers." The internal subsidy plan an nounced June 16 poses the same curtailment threat to California ex 
porters as did the abandoned MIP system, this time on a price basis instead of on a quantitative and minimum price basis.

Further, the House Report in referring to subsidies, stated, "we want to normalize agricultural trade and plaoe greater responsibility 
on individual governments to absorb more of the costs associated with 
agricultural programs (subsidies to keep the farmers on the farm) 
rather than shifting them to their trading partners/' However, the 
size of the EC production subsidies announced on June 16 amounted 
to 64i/£ cents per pound for dried prunes, or £.7 times the price received by California farmers!! In addition, the processor receives an 18 cents 
per pound subsidy. By contrast, California prunes have recently been 
selling at 55 cents per pound GIF, not including a 9 cents per pound duty, or a total landed price of 64 cents per pound, and a price dis 
advantage of 18 cents per pound against California product.
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In the Senate, responding to the role of Section 301, p. 34, that body's 

intent was "to assure a swift and certain response to foreign import 
restrictions, export subsidies, and price discrimination (clumping) and 
other unfair trade practices through the revision of U.S. laws." We 
believe it unrealistic to accept 21/2 years of continuous threat followed 
now by reality as swift and certain response.

On p. 163, the Senate Report states, "The Committee intends that 
these powers (retaliation) be exercised vigorously to insure fair and 
equitable conditions for U.S. commerce" and goes on to name several 
representative practices.

Finally, the Senate Report declares on p. 164, "The Committee does 
not intend that this 'retaliation authority' be a dead letter."

Mr. Chairman, our only interest is to prevent foreign nations 
adopting methods which cause trade distortions in connection with 
historically satisfactory exported products, regardless of the name of 
the method. Some may call a border tax a trade restriction. For others 
it is a licensing system, quota, variable levy, export subsidy. We believe 
that an excessive internal subsidy such as that proposed by the EC 
constitutes fully as much a trade distortion device, a trade disruptive 
device if you will, as the Minimum Price System, or any of the other 
schemes contrived internationally to disturb trade.

From our experience with Section 301, we can note the following 
serious flaws which have had the effect of completely negating what 
we consider to be the statute's clear intent:

(a) No time limit is imposed for Presidential action, as is the 
case for the Countervailing Duty and Anti-dumping statutes.

(b) The President's authority is clearly discretionary, in that 
he may suspend benefits, or he may impose duties.

(c) No responsibility exists for reporting progress of any 
negotiations to petitioners, only to Congress.

(d) Xo specific authority exists in the complaint procedure for 
anticipating future damage by imposition of restrictive trade 
practices which are commonly known to inflict such damage, as 
in the case of Walnuts.

Further, in our view, the government's position is seriously flawed 
in its administration of the statute:

1. The matter of restrictive regulations by the EC is, and ought 
to be. a bi-tateraf maUer since dried prunes and walnuts are pro 
duced almost exclusively in France and in the United States. 
Failure to insist on bi-lateral negotiations, and instead allowing 
it 2 years ago to become / part of the MTN and the GATT 
decision-making apparatus meant falling into the very trap Chair 
man Ullman warned of iu the House debate in 1973; a political 
consensus arrived at by a panel of nationa in no way involved in 
the proceedings, and with no stake \n its outcome.

2. By interpreting the statute. Section 801, as compelling dis 
cretionary so far as affirmative action is concerned and delaying 
the matter for 214 years, it ha? not served well the interests of 
California growers? and it has denied "due process' to many thou 
sands of California citizens requiring the continuation of an 
uninterrupted flow of product in the export market to the "EC. 

Mr. Chaiiman, the threat to these growers by the impact of the new 
subsidies is very real. It is altogether obvious now the only forum
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available to them is the Congress to resolve their complaint that the 
EC means to withdraw itself as a profitable short term market for their 
products, and to withdraw itself entirely in the long term.

In view of our experience so far in the matter of dried prunes and 
other specialty crops, we offer the following recommendations for 
changes in Section 301 of the Trade Act of 1974:

1. Adoption of specific criteria to be used in determination of 
unfair trade practices applied by foreign entities, by the President.

2. Establishment of a time period for the President for con 
sideration of evidence of unfair practices, not longer than 6 months 
after application by industry petitioner.

3. Statutory provision for consultation with responsible Com 
mittees of the Congress and affirmative action required within 30 
days following consideration of evidence assembled.

i. Provision for petitioners to supply data to the President and
to participation in any hearing held in connection with the matter.

We appreciate the opportunity to put this statement in the record,
and will be prepared to discuss further any of these matters at the
pleasure of the Chairman.

MEMORANDUM
To: William A. Steiger, Member of Congress. 
From: Bedell Associates.
Subject: EG Regulation 1152/78, Production Subsidy Analysis for Dried Prunes.

Production subsiides in the KG for specialty crops are new. lu addition, all
the details of the proposed plan are not yet completely available. As a result
the experience level and knowledge level for these particular schfines is sketchy.

But, production subsidies per se are not new, and, bused on some numbers
available from EC Brussels and our own information concerning subsides of
this type, several relevant observations regarding likely impact on California
prune growers trade to the EC are offered.

First, the production and grower subsidies adopted by the EC on June 16 
constitute a replacement for its MIP system abandoned now and generally 
regarded as illegal in most circles in the U.S. and finally declared so by a GATT 
panel on June 16, the effective date of the EC Regulation which is the subject of 
this memo.

Second, the numbers are curiously similar to what was understood to be the 
MIP structure had that device for import restriction been preserved.

Third, the EC is clearly committed to a "Mediterranean" agricultural policy 
which, when added to the Mediterranean Preference Scheme of the mid-1960's 
and the Lome Convention completed just before the Trade Act of 1974 was passed, 
provides the EC with the economic long term foundation for a completely exclu 
sive preferential system for at least specialty crops, at the expense of any other 
country or combination of countries in the world.

Fourth, the subsidy scheme described in EC Regulation 1152/78 contemplates a 
64V4 4 per pound minimum price to the growers, exclusively in France. The funds 
are to be disbursed to the growers through the processors who, after agreeing 
with the growers to the 64Mi<f payment then can collect 184 per pound as their 
subsidy. The grower subsidy is 2.7 times the price typically received by California 
growers during the past 3 years, at 244 per pound.

Fifth, we calculate, on the basis of an economic study in France 2 years ago, 
that California growers are on average 33% more efficient all factors considered 
than the average French farmer. That makes a 824 per pound return to growers 
roughly comparable to the 244 per pound in California. The EC has doubled 
that figure, to 64y34 per pound, for the purposes of this regulation.

Sixth, nearly 50% of French prune production is done through co-opera tires 
where processors and growers are in fact one entity. On that Imsis, the pricing 
latitude offered these grower/processor groups in meeting U.S. competition is 
absolutely devastating.

Seventh, U.S., or California, prune growers offer product in the EC at 554 
per pound GIF during the past 2 years. When the duty is paid, 16% ad valorem
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or about ft* per pound, the landed price Is roughly 04f, a moat unusual co 
incidence since the French grower price la 64%l under the regulation.

Eighth, based on current U.S. pricing of prunes to EC, the French processor 
has an 181 per pound advantage in the EG market and, tor co-operatives the 
advantage could be as high as 521 per pound if the excess over a fair return of 
321 per pound and the net Mty per pound net acquisition price of the processor is 
considered («4%4 less J8e processing subsldy=46Mi* net processor cost, less 321 
fair return to growers—820).

Bill, in our view the production subsidy is nothing more than an MIP in dif 
ferent form. Obviously, we can have no complaint if the EC wants to dip into 
its own pocket and pay its farmers, rather than to take it out on border duties 
or other border restrictions. But, quite obviously any subsidy can be pegged at 
a level that it is guaranteed to achieve the very trade distortion objective that 
in this case the U.S. has complained of.

It has been our opinion from the beginning that this entire matter should 
have been handled by the government as a bi-lateral matter with the EC. In 
stead it was allowed to become an MTN matter involving many other countries 
in a GATT proceeding with which the other countries had, and will not have any 
stake whatever.

Diamond/Sunsweet, Inc. must reserve its rights under GATT and under the 
Trade Act of 11*74 if in fact these subsidies cause trade distortion, and we would 
hope that we could still merit the support of the House and Senate if the EC 
cannot now be persuaded to believe that this move is a serious violation of the 
spirit of the Trade Act of 1974 and the very foundation of GATT itself.

What options are available?
(1) U.S. threat of retaliation unless the subsidies are reduced to a realistic 

price, along the lines described above, and the EC must agree not to indulge 
itself in further adjustments without consultation.

(2) The threat that negotiations concerning imports of dairy products from 
the EC to the U.S. would be ended, or the U.S. would follow a similar unilateral 
course and reduce imports of Section 22 products, without some agreement on 
specialty crop subsidies.

(3) The threat that intransigeance on this mr.tter, together with intransi- 
geance on other subjects could form the basis of Congressional dis-satisfaction 
with the shape and course of the MTN.

(4) Reminding the EC that the Trade Act of 1974 does not expire until the 
end of 1979 and that certain retaliatory provisions of the Act remain in force 
after that period.

(5) Reminder that U.S. producers will continue to monitor pricing actions 
taken by French producers and processors and will be prepared to petition U.S. 
government for redress of its grievances.

Bill, these sound hard; "retaliation" for example. Yet, as you know that threat 
is as much a part of commercial life, and as much a part of U.S. law, including 
Section 301 of the Trade Act of 1974 as any other provision. Ambassador Strauss 
has employed threats on the Japanese and the EC on other matters not as large, 
but no less gross in implication.

Burins your slay in Geneva, you might consider seeking answers to the follow 
ing questions:

(1) Does the EC plan to provide specific assistance to French growers to in 
crease production?

(2) Will the EC provide assurance that the subsidy program is in fact to help 
farmers at the present level of production and that should planting increase 
because of the new found prosperity appropriate reductions will automatically 
be made?

(3) Will the EC guarantee that subsidy payments are negotiable with the U.S. 
if they in fact become trade distortion devices?

(4) Does the EC plan any similar action with regard to walnuts, which pros 
pect has been projected many times during the past 3 years, as you know?

I appreciate very much indeed your willingness to take on the task of being 
our emissary in these important negotiations. The specialty crop growers in 
California are industrious, productive", imaginative and deserving. They receive 
no federal subsidy; the single tax of co-operatives in the U.S. is matched by 
the single tax of co-operatives in France.

I plan to return lo Washington on July 3, but will be in constant touch with 
my Washington office. Please let me know in whatever way I can be helpful.
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WASHINGTON, D.C., April 14,1978. 

JOHN M. MARTIN,-Esq.,
Chief Counsel, Committee on Ways and Means, House of Representa 

tives, Washington, D.C.
DEAR MR. MARTIN : The following is submitted in response to Chair 

man Vanik's invitation of February 6, 1978, for recommendations 
and comments for legislation to restructure and simplify the U.S. law 
and its administration in the area of unfair trade practices.

The changes suggested on your invitation are responsive to a num 
ber of problems that I encountered when I was Assistant Chief of the 
Foreign Commerce Section in the Antitrust Division, U.S. Depart 
ment of Justice, from 1970 to 1973. and which I observed from a differ 
ent perspective in the White House Counsel's office from 1973 to 1976. 
I am also concerned with these problems in research I am presently 
doing; for a book dealing with government regulation of <,:>mpetition, 
both domestic and international.

A detailed analysis of improvements in the present legislation would 
make this submission much too lengthy, though I would, of course, be 
willing to elaborate later for the staff or in hearings on whichever of 
the points summarized below you may wish to pursue in greater depth.
J. The concept of "dumping"

"Dumping'' is a term nowhere defined in the 1921 act and the two 
differing standards which it uses—"foreign market value" and 
"fair value"—reflect an unresolved conflict in the original legislation. 
The essence of the problem is that dumping is a very imprecise term 
that has been applied to a variety of situations, some of which do, and 
others of which do not, amount to unfair competition.

A major problem resulting from this confusion is the issue of 
whether meeting competitive prices in the U.S. is a defense to a dump 
ing charge. Since the injury determination was transferred to the 
Commission, the defense of meeting competition was, until recently, 
allowed as a basis for finding no injury. The meeting competition de 
fense is basic to our domestic price discrimination legislation, the Rpb- 
inson-Patman Act. Should this defense not be allowed in dumping 
cases, and as part of the fair value determination as well as injury?

The lack of a clear concept of dumping is also reflected in the com 
mon perception of the Treasury's investigation by lawyers on both 
sides as an incoherent numbers game, unpredictable and irrational in 
result. The computation of the foreign market value involves a highly 
technical formula that is subject to arbitrary decisions on whether par 
ticular items of cost should b° allowed or disallowed, and this kiad 
of technical detail can swing ihe decision either way, without any 
judgment being: made as to whether the prices were set to achieve some 
unfair competitive object.
#. Administration of the antidumping law

This same conflict over what dumping is has made the administra 
tion of the law an anomaly. The original concept, embodied in the 
House bill, would have avoided all issues of unfair competition and 
simply imposed a tax on the difference between the higher price at 
which goods are sold abroad than in the United States. That is why 
the administration was lodged in the Treasury Department. The Sen-
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ate amended the bill to restore the concept of unfair competition by 
adding the term "fair value" with respect to the U.S. selling price, 
The administrative scheme was not altered, however, and the Treasury 
Department, which has no expertise in unfair competition, has ad 
ministered the statute essentially as if the House version of the bill 
had not been amended by the Senate. The International Trade Com 
mission, too, lacks expertise in the field of unfair competition.

The two-step proceeding involving two different agencies, in.which 
Treasury makes a finding on whether sales have been made at less than 
''fair value" and the International Trade Commission makes a further 
finding whether such sales are causing injury to a domestic industry, 
adds to the awkwardness of the whole proceeding. As noted below, it 
is an obstacle to judicial review; but it also has a prejudicial effect on 
importers as to which the Treasury finds sales at less than fair value. 
Technically, dumping is not established absent a finding of injury, 
but the public at large, and possibly some members of the Interna 
tional Trade Commission, take the view that the Treasury has already 
found dumping to exist. In past years, the Tariff Commission treated 
the injury finding as part of the substance of the charge of dumping, 
ns in its acceptance ot the meeting competition defense, for example. 
The separation of these two findings has therefore had an impact on 
the substance of what amounts to dumping that does not appear to 
have been intended.
3. Judicial review

In dumping cases it is practically impossible for an importer to 
obtain effective judicial review of an erroneous determination by either 
the Treasury or the Commission, especially the former. Jurisdiction 
is vested exclusively in the Customs Court, which can only reach the 
merits of an appeal through a suit to recover duties assessed under the 
Act. This is frustrated in several ways. First, if the Treasury finds 
sales at less than fair value but the Commission finds no injury, the 
importer stands labeled as a dumper with no basis on which to appeal 
the Treasury's finding, which can be damaging to his commercial re 
lationships. Second, the actual imposition of duties, which is a pre 
requisite to suit to recover them, is frequently delayed substantially. 
(The Treasury has only this year set duties on Japanese television sets 
imported in 1072 and 1973). Moreover, since the duties only apply if 
the price is below a certain level, the common practice is to raise the 
price in lieu of paying duties. Not raising the price in order to pre 
serve a possibility of appeal entails an obvious financial risk in view 
of the substantial delays that so often occur.

Two beneficial reforms would therefore be: (1) to provide judicial 
review immediately following the completion of the dumping finding, 
without requiring a suit to recover duties; and (2) consolidate the 
fair value and injury findings into a single decision that would be 
immediately subject to such review.

With respect to imports generally, the law remains in a very back 
ward state in terms of due process, based on the obsolete notion that 
importers have no rights, only what Congress gives by discretion. 
Congress should exercise that discretion to assure some reasonable con 
trol over administrative agencies that are vested with arbitrary power 
over very substantial amounts of trade and dollars.

32-780—78——5
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4. Procedural reform
The determinations under all of these statutes are adjudicative in 

nature but are not generally conducted in accordance with the Admin 
istrative Procedure Act. One particularly serious defect is the treat 
ment of confidential information. It is inherently unfair when material 
evidence is withheld from counsel for any party on the ground that it 
is proprietary. Some procedure should be worked out to accommodate 
the conflicting interests.
5. Uncertainty and delay

Domestic industries complan that the proceedings take too long to 
be effective, and importers that the withholding of appraisement dam 
ages their business severely before an actual dumping finding has been 
made.
6. Overlapping of antidumping. Section 337, countervailing duties, 

antitrust and Section 5 of the Federal Trade Commission. Act
As the Committee's invitation suggests, there is substantial over 

lap between the cited trade laws and antitrust statutes, as well as Sec 
tion 5 of the Federal Trade Commission Act. Whatever the solution, 
there is both a substantial overlap of legal concepts among these var 
ious statutes, and of agency jurisdictions over the same subject mat- 
tor. Moreover, to the extent that the International Trade Commission 
and the Treasury Department are involved in deciding questions of 
unfair competition, they are operating outside their respective fields of 
expertise. The suggestion for a new, single agency appears to have con 
siderable merit, but consideration should also be given to lodging this 
function in an existing agency which already has expertise in unfair 
competition under an almost identical statutory mandate—the Federal 
Trade Commission. (The FTC opposed such a transfer as part of the 
Trade Act of 1974; but the new leadership at the Commission, and 
the special concern of the current administration with matters of gov 
ernment organization might warrant raising the question again.)

Substantively, the broad concept of unfair competition embodied in 
Section 337. if it were accompanied by a more flexible set of remiidies 
than are now available under that statute, may render a separate dump 
ing statute unnecessary, as some commentators have already urged. 
The drastic remedy of barring import1? altogether under the existing 
law could be replaced by a broad administrative remedial power that 
would enable the agency to tailor the remedy to the individual prob 
lem. Such a reform would add to the appeal of this section as a sub 
stitute for dumping legislation, because the duties mandated by that 
law are another form of unnecessary rigidity.

In sum, the existing legislation is proceclurally awkward, conceptu 
ally confusing and generally impractical as a remedy for the problems 
it was intended to solve. The recent resort to "trigger prices" because of 
dissatisfaction with the normal statutory procedure is one particularly 
dramatic example of this.
7. Conflict with antitrust enforcement

Settlement agreements in dumping cases, with or without participa 
tion by the Treasury Department, entail a risk of agreements between 
private parties to limit competition among themselves that could raise 
serious questions under the antitrust laws.
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8. Countervailing duties
The present statute takes a crude, sledgehammer approach to one 

of the most difficult, sensitive, and complex problems in international 
trade. Here, too, the essence of the matter is unfair competition, but 
the remedy is fashioned as a simple matter of taxation.

The problem of unfair competitive advantage as the result of 
numerous forms of state subsidization is both difficult to establish 
factually in particular cases and even more difficult to remedy. Ex 
perience thus far suggests that diplomacy may be the most realistic 
means of coping with the problem. But there must also be a very 
sophisticated technical staff to make the necessary factual judgments, 
and the automatic resort to a prohibitive tax should be eliminated.

I have omitted from the foregoing list the commendable objective 
of bringing U.S. law into closer accord with the International Anti 
dumping Code. My reason is that the Code was drawn up largely in 
reaction to complaints about the U.S. law and the Code itself incor 
porates some of the anomalies of the 1921 act as it has been ad 
ministered. It A\ould seem preferable that the Congressional review 
wipe the slate clean and draw up a statute based on a sound concept, 
unconstrained by former law or the International Antidumping Code.

That the necct for an in depth Congressional review in this field of 
law has long been recognized and action too long postponed is attested 
by the following quotation from a House Report recommending a 
minor change to the Antidumping Act in 1958:

Suggestions have been advanced for the amendment of the Antidumpting Act to 
provide for a statutory definition of "fair value," definition of the terms "injury" 
and "industry," judicial review of the determinations of the Treasury Depart 
ment and the Tariff Commission, Presidential review of dumping findings, etc. 
Consideration of these aspects of the Act would involve reexainination of the 
basic policy issues involved in antidumping legislation. There is a wide diver 
gence of views as to what the appropriate policy objectives of antidumping leg 
islation should be and how they may best be implemented. . . . Your committee 
is of the opinion that these matters require careful and detailed study and that 
amendment of the Act in these respects would be premature. The amendments to 
the Antidumping Act contained in H.R. 6006 are of a technical nature and do 
not involve any changes in the basic policy of the Act. H. Rep. No. 12C1, 85th 
Cong., 1st Sess., (1958) p. 2.

No such comprehensive Congressional review has yet been made. 
The changes proposed in your statement of issues are an encourag 

ing sign that this long overdue review of antidumping and other un 
fair trade legislation is seriously underway. I wish your Committee 
every success in completing this work that you have so ably begun. 

Sincerely,
DUDLEY H. CHAPMAN.

COLD FINISHED STEEL BAR INSTITUTE,
Washington, D.C., May 11,1078. 

Mr. JOHN M. MARTIN, Jr.,
Chief Counsel, Committee on Ways and Means, House of Representa 

tives, Washington, D.C.
DEAR. MR. MARTIN: I am writing in response to the request of Con 

gressman Vanik that interested parties submit recommendation? for 
amendments to U.S. laws relating to unfair international tmde prac-
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ticos. Our recommendation relates to the Antidumping Act of 1921,19 
U.S.C. § 160, et seq., specifically the provisions therein concerning 
the determination of "constructed value," 19 U.S.C. § 165, as amended.

Our recommendation grows out of our representation of the Cold 
Finished Steel Bar Institute. That group has followed carefully the 
program recently instituted by the Treasury Department to establish 
a series of so-called "trigger prices" by which the Department hopes 
to determine quickly whether sales of imported steel products at less 
than fair value are taking place. The trigger prices were purportedly 
calculated on the basis of the costs of production of the various prod 
ucts in the most efficient exporting country, Japan. These calculations 
have j-wiioLiily resulted in reasonable trigger price levels. However, 
one anomaly has developed that could undermine the value of the 
program and could, we fear, substantially weaken the provisions of 
the Antidumping Act.

Tliis anomaly occurs when costs of production are calculated for 
stoi'l mill products made from other, semiprocessed products. Both the 
finished product and the semiprocessed product may have trigger 
prices, each ostensibly reflecting costs of production. However, in 
calculating the cost of production of the finished product, the Treas 
ury has not necessarily assigned a cost for materials attributable to 
the semifinished product equal to the trigger price on that product. To 
illustrate, cold finished steel bars are made from wire rod or hot-rolled 
bars. In calculating the Japanese costs of making cold finished bars, 
the Treasury failed to use as a raw material cost (for wire rod or hot- 
rolled bars) the same costs it had previously incorporated into the 
trigger prices for wire rod and hot-rolled bars. Instead, Japanese cold 
finished bar producers were permitted to use a raw material cost sub 
stantially below what the Treasury had determined to be the cost of 
production for those products. The end result is that Japanese cold 
finished steel bar will be permitted to enter the United States at sub 
stantially below ; ts true cost of production.

The Treasury takes the position that the Antidumping Act does not 
reach arm's length transactions under which foreign producers acquire 
the'r raw materials, even if the price at which those materials are 
purchased is substantially below the cost of production. We believe 
that this interpretation does not meet the objectives of the Anti- 
pricing program and is inconsistent with the objectives of the trigger 
dumping Act, which is intended to prevent injurious sales of imported 
products in the United States at less than their fair value. Moreover, 
the possibilities for abuse of the Antidumping Act under that inter 
pretation are substantial, and the problem is compounded in dealing 
with a country such as Japan where joint activities, common member 
ship in trading companies and control through banking enterprises 
makes the concept of an arm's length transaction exceedingly elusive.

If the Treasury position is to prevail and its interpretation of the 
Antidumping A^t to be applied, we believe that an amendment to that 
Act is necessary. The legislation that we propose would amend section 
206 of the Act (19 U.S.C. § 165) to require expressly that, in calculat 
ing the "cost of materials" as an element of constructed value, sale 
prices shall be disregarded (1) if the sale price does not fairly reflect 
the true cost of production of the raw material and (2) the raw mate-
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rial in question constitutes at least 50 percent of the cost of the finished 
product. Draft language that would achieve this result is appended 
hereto.

We thank you for your consideration of this issue. We request that, 
when the subcommittee schedules hearings on these recommendations, 
we be given the opportunity to appear and testify. 

Sincerely yours,
MURRAY J. BEXMAX.

PROPOSED AMENDMENT
Subsection (d) of section 206 of the Antidumping Act of 1921, as amended, (19 

U.S.C. SlUo(b)), is hereby amended by adding the following:
"The cost of any material included in the determination of constructed value 

made under subsection (a) of this section shall be the higher of (1) the price at 
which the said material was purchased by the foreign manufacturer of the im 
ported merchandise and (2) the constructed value of the said material as deter 
mined by applying thereto the calculations of subsection (a), unless the purchase 
price and the constructed value of the said material are each less than fifty per 
cent of the constructed value of the imported merchandise."

STATEMENT OP JOHN E. KAISKR, Jn., CHAIRMAN, COMMITTEE OP 
DOMESTIC STEEL WIRE ROPE AND SPECIALTY CABLE MANUFACTURERS
I am pleased to respond to the press releases of the Subcommittee in 

viting comments on the administration of the Antidumping Act of 
1921, as amended, and other trade laws of the United States. The Mem 
bers of the Committee of Domestic Steel Wire Rope and Specialty 
Cable Manufacturers, whom I serve as Chairman, are set forth in 
Attachment I hereto. Together, the Members of our Committee repres 
ent over nine-tenths of the steel wire rope production capability of the 
United States, and employ three thousand or more workers.

Steel wire rope products are basic to all major segments of the 
United States industry—to our national economy and security. The 
major application of general wire rope use includes elevators, oil and 
gas drilling, coal and phosphate mining, industrial cranes and hoists, 
logging, maritime rigging, and general construction. Specialty cables 
are used in aircraft and military specifications, automotive, boating 
and various recreational vehicles and other market areas.

Steel wire rope imports have been the subject of concern to Members 
of the Committee for many years. Heavy imports into certain regional 
markets produced an antidumping complaint in 1972. which resulted 
in a dumping finding (T.D. 73-296) against Steel Wire Rope- from 
Japan. However, though we were successful in proving dumping—at 
considerable time and expense—we have found that the provisions of 
the Antidumping Act of 1921, as amended, do not supply adequate 
relief from the unfair trade practices which are so injurious to our 
Committee.

The aim and purpose of our American untidumping laws is a correct 
and important one: the elimination of less than fair value sales causing 
injury to American industry. American manufacturers cannot compete 
for long against artificially low priced imports. In the case of the steel 
wire rope industry, six plants have closed between 1968-1973, one com-
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panv is in Chapter XI proceedings at the present time and has been 
certified for trade adjustment assistance due to adverse import impact, 
and other companies are operating at marginal profit levels, with 
further plant closures during this year. The Committee presently sup 
ports a second antidumping investigation initiated by the Treasury 
Department in 1977—this second investigation focuses on the greatly 
increased penetration of less than fair value imports of Korean steel
•wire rope. But we are not sanguine about the cnances for lasting or 
quick relief under the Antidumping law as it is now administered by 
the United States.

We will briefly enumerate the problems we have experienced with 
the Antidumping law and its implementation during the course of 
two investigations, first in 1972-73 and presently in 1977-78. With 
these problems as background, we submit recommendations with regard 
thereto.

1. Both in 1972 and in 1977 our Members filing petitions under the 
Antidumping statute were required to expend considerable amounts 
of time, trouble and money to accumulate the information which 
Customs Regulations require for the initiation of an antidumping 
investigation. Particularly in 1977, the Customs requirements of in 
dications of foreign home market prices or costs of production were 
difficult to meet. Individual firms are hardly in a position of collecting 
data, about Korean steel wire rope costs o$ production. The problem 
of providing detailed U.S. and foreign industry profiles and pricing
•latix is complicated also by the antitrust laws of the United States, and 
by tho simple unavailability of certain types of specific data in the 
format requested by the Customs Service Regulations. Thus, there are 
no separate, officially-gathered statistics available on the levels of 
unemployment or underemployment among steel wire rope and spe 
cialty cable workers. In the face of Customs officials requests to provide 
information with respect thereto prior to the initiation of an anti 
dumping investigation, small firms and special product lines divsions 
are put to a frequently insuperable task. The Antidumping statute may 
remain a dead letter for those unable to finance or hire specialized legal 
and economic consultants.

Recommendation 1.—Shift the burden of initiating antidumping 
investigations to the Department of the Treasury or other appropriate 
agency; provide for technical assistance to domestic manufacturers 
in oollecting and preparing data for proof of dumping and injury.

2. The Members of the Committee have had to come to terms with 
the, loop: lead-times built into the application of the Antidumping law 
to tho marketplace. From the time of Member recognition of the 
unfairly priced imports in the early 70's to initiation and processing of 
the investigation into injurious Japanese less than fair value steel wire 
rope imports, to the drawing up of a master list from which to assess 
dumping duties on steel wire rope which had already had its effect on 
the marketplace, to the fii-st. small assessments of duties in 1974/75, 
to the realization that dumping of Japanese steel wire rope had shown 
the wsiy for Korean dumping, to the accumulation of new data on 
Korea's improbably low prices, to the preparation and initiation of the 
second antidumping investigation, to the anticipation that the Trigger 
Price Plan might help steel wire rope manufacturer?, . . . and that 
brings us to 1978. Millions of feet of foreign steel wire rope from
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Japan and Korea have come in almost untouched in the meantime, to 
the injury of the American industry trying to help itself.

The latest evidence of the slack which is built into the Antidumping 
law came on May 1, 1978. On that day, the Treasury Department 
would under the statute's mandate of a six-month investigation have 
been required to Announce its determination of less than fair value 
sales. While the statute mandates a six-month investigation, it has been 
the norm for the Treasury Department to make use of a provision per 
mitting nine-month investigations if a tentative determination is 
reached by the sixth month. So we were prepared possibly to be 
advised tentatively of dumping margins, with the consequence of with 
held appraisement for Korean imports, and a further three-month 
investigatory period, totalling nine months. But there is a further pro 
vision in the statute for another three months of investigatory time— 
making a total of twelve months from date of initiation—if the Treas 
ury Department deems the case "complicated". Only the close watch 
of specialized counsel, the experience of Committee Members, and the 
assistance of Members of Congress has pi-evented a full twelve months 
period being consumed by the Treasury Department to analyze a case 
in which, except for country of origin, there has already been a prece 
dential investigation. The Committee counts itself lucky at having 
received only a "one" month extension due to "complexity", on May 1, 
1078.

Recommendation 2.—Impose a nine-month limit on Treasury De 
partment investigations, except where a prior finding exists, when a 
six-month maximum should be imposed, eliminating the provision 
for ''complex" cases; provide additional funding or staff or both for 
U.S. customs service.

3. During the months of Treasury Department investigation, there 
is no incentive for foreign importers to answer the Treasury Depart 
ment's questionnaires in a timely fashion, with the possible exception 
that the American manufacturer's data will stand undisputed if no 
questionnaire response is given. During the time that Customs Service 
is collecting and verifying the questionnaire responses, the U.S. manu 
facturer has had to continue to suffer the effects of cheap imports. 
Indeed, the imports of steel wire rope have in some cases picked up 
upon the initiation of the antidumping complaint, as low-priced stocks 
boiian to be built up behind the possible increased duty, if any. Thus, 
the legitimate use by American manufacturers of their statutes has 
served to injure them even further as foreign manufacturers are on 
the one hand alerted that the free ride may come to an end, while on 
the other hand given the throttle to obtain as many last go-rounds as 
they wish. Although the Customs Service Regulations spell out the 
statutory provision for retroactive wiihhold : ng of appraisements, little 
or no use of this potentially useful device has been made by the Treas 
ury Department. Retroactive withholding of appraisement, even if 
only implemented onco or twice, would servo as an in tcrrorem measure 
to signal that the initiation of an antidumping complaint is the time 
to "straighten up and fly right".

Recommendation .>.—Require Treasury to impose retroactive with 
holding of appraisement whenever questionnaire responses are not re 
ceived within two months of doliverv thereof: require Treasury 
Department to impose retroactive withholding of appraisement to
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date of initiation of investigation whenever imports of articles in 
crease more than a given amount from a comparable period prior to 
filing of the antidumping petition.

4. Committee Members have experienced the long delays, as outlined 
previously, that occur after the publication of a dumping finding 
before the assessment of dumping duties occurs. We support proposals 
that would require the assessment of duties within twelve-months 
after the end of each quarter. Our special counsel remains involved 
with providing information about the pricing, costs, and specifica 
tions on steel wire rope during 1975 and 1976 as of this date in May, 
1978. This is being done to assist the understaffed Treasury Depart 
ment charged with assessing dumping duties from master lists which 
it must laboriously draw up in confidence and usually without the 
benefit of commodity expert advice. Thus, we support proposals to 
have Customs make available meaningful nonconh'dential summaries 
of the foreign producers' afrd importers' master list questionnaire re 
sponses. We support the disclosure by Customs from time to time of 
any changes in its methods of calculating dumping duties. The dis 
closure of such information pertaining to master list questionnaire 
responses and methods of dumping duty calculation would help the 
American steel wire rope producers determine if the Japanese are at 
tempting evasions of the law, and ensure that the Koreans, should a 
dumping finding be entered, do not evade the intent of the statute,

Impose twelve-month deadline for assessment
of dumping duties on entries of articles subject to a dumping finding, 
by quarters: provide for disclosure of non-confidential summaries of 
master list questionnaire responses and disclosure or confrontation 
hearing or both at yearly intervals after the dumping publication to 
allow for review of methods of dumping duty calculation. 

f>. Even if master listvS are draw* up in timely fashion, and assess 
nts are duly made, Committee Members n. -"hi concerned that thesements

assessments occur in a manner and at a time s.. far removed from the 
initial decision to import less than fajr value articles that the deterrent 
effect of the law is almost completely vitiated. Anyone who violates 
a criminal law often ends up in jail: our trading partners in Japan 
and Korea have, we believe, consistently violated our antidumping 
law. The counterpart to jail in foreign trade would appear to be in 
embargo. Repeated violations of the l?iw by imports of less than fair 
value from a specific foreign country should trigger a review by the 
U.S.I.T.C. with proper remedial action available. More teeth must 
lx>, put into our antidumping law. The strongest remedial action would 
be an embargo on all imports until our government receives assurances 
that proper controls are being established on exporters to comply with 
our laws. This places the cost and responsibility for compliance upon 
the violators.

Recommendation J.— Prov' ""e for TJSITC review of dumping duty 
assessments at one year intcrxals after a finding; provide for an em 
bargo order to be imposed on all imports of articles from specific 
countries which have repeatedly violated the Tinted States dumping 
statute, such embargo to be applicable to specific articles or all articles 
from a specific country.

0. Members of the Committee have given consideration to other 
methods of assuring compliance after a jumping finding apart from
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the procedures spelled out above. During the dumping case against the 
Japanese in 1973, Committee Members stated that they would be re 
ceptive to a discontinuation by the Secretary of the Treasury under 
Section 153.15 of the Customs'Regulations, based on assurances from 
the Japanese manufacturers and importers, provided that such as 
surances were policeable through the establishment of a proper report 
ing system of entries of Japanese steel wire rope. Enforcement of a 
dumping finding could be implemented more swiftly if public reports 
on entries under dumping finding were made in lieu of assessment of 
dumping duties: that is, that provided assurances were given and kept 
and reports of values of imports were filed as entered, no dumping 
duties would be assessed nor master list questionnaires sent out. At the 
end of a twenty-four month period from the date of the dumping find 
ing, the respondents choosing this route would automatically be re 
lieved from further reporting requirements and the antidumping 
finding.

Recommendation ft.—Provide alternative action after dumping find 
ing whereby importers chosing to give assurances, subject to double 
assessments'if broken, are relieved from assessment of dumping duties 
conditioned upon public reporting of all entries subject to the finding; 
provide for twenty-four month termination automatic termination 
date if this method is chosen.

7. The Committee of Domestic Steel Wire Rope and Specialty Cable 
Manufacturers has had experience over the last several years in ad 
dressing the problem and consequences of foreign, low value, unfairly 
traded imports. The Committee is greatly concerned about a conse 
quence/ of the less than fair value imports from the Republic of Korea. 
The Ropublic of Korea is at present a beneficiary developing country 
for purposes of the Generalized System of Preferences. Despite pre 
dictions that removal of the MFN'duty on steel wire rope imports for 
purposes of OSP would wreak injury on an American industry already 
sensitive to imports as determined by the Treasury Department in T.D. 
7o-2J)f>, steel wire rope was placed on the list of articles eligible for 
duty-fretf treatment when imported from a country such as Korea. 
Thus, despite clear findings in the t'.S.T.T.C. investigation of the steel 
wire,, rope industry in 11)7 %2~7.'* that the Western regional market, to 
name one example, was sensitive to imports, another powerful Asian 
trading partner was given the go-ahead signal on import? of steel wire 
rope l>v the removal of the duty with respect thereto. The Committee 
feels that one of the consequences of a dumping finding should be the 
automatic exclusion of the subject articles from eligibility for, or 
further duty-free, treatment under, the Generalized System of 
Preferences.

An additional reason for this recommendation is that the present 
competitive-need limitation and value-ceiling on GSP import? can be 
evaded by less than fair value imports. This'i? an evasion of the Con- 
gressional intent that GSP not work to the detriment of the American 
industries which have experienced import impact. An example will 
suffice to toll the story: under present law, if Korea lias exported to the 
U.S. a quantity of steel wire rope equal to or exceeding 50 percent of 
tiio, appraised value of the total imports of steel wire rope during a 
calendar year, then Korea should be excluded from GSP benefits on 
its steel wire rope. If however the value of the Korea's imports are ar-
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tificially kept under 50 percent because of less than fair value pricing, 
this Congressional limitation on duty-free imports is not triggered. 
The Committee feels that a consequence of the initiation of an anti 
dumping investigation should be tnat the GSP value limitation be re 
duced from 50 percent to 33 percent of the appraised value of the 
total imports of the article during a calendar year.

Recommendation 7,—Add a clause which prohibits articles under 
dumping findings from receiving benefits under Title V of the Trade 
Act of 1974 and requires the removal of articles receiving GSP bene 
fits at the time of a dumping finding from the continued eligibility; 
require President to reduce from 50 percent to 33 percent the value 
limitation contained in Section 504 of the Trade Act of 1974 upon 
the initiation by the Treasury Department of a dumping investigation.

In summary, the Committee of Domestic Steel Wire Rope and 
Specialty Cable Manufacturers believes that the current administra 
tion and in part the provisions of the Antidumping Act have proven 
to be less than effective. "VVe urge that the Act be amended to promote 
the effectiveness of a dumping finding as a remedy for unfair pricing 
practices and to promote the enforcement of the Act that the addi 
tional amendments in the Trade Act of 1974 be made.

ATTACHMENT I

COMMITTEE OF DOMESTIC STEEL WIRE ROPE AND SPECIALTY CABLE MANUFACTURERS

Armoo Steel Corp., Kansas City, Mo.
Bethlehem Steel Corp., Bethlehem, Pa.
Bridon-American Corp., Wilkes-Barre, Pa.
Broderick & Bascom Rope Co., St. Louis, Mo.
E. H. Edwards Co., So. San Francisco, Calif.
Maowhyto Co.. Kenosha, Wis.
Panlsen Wire Rope Corp., New York. N.Y.
Rochester Corp., Culpeper, Va.
Universal Wire Products, Inc., St. Joseph, Mo.
Wire Rope Corp. of America, Inc., St. Joseph, Mo.

STATEMENT OF THE CORDAOE INSTITUTE. CHARLES H. ABBOTT. PRESIDENT
The Cordage Institute respectfully submits the following comments 

on U.S. laws and regulations that provide relief for domestic in 
dustries from unfair practices affecting import competition per your 
release of February 6.1978.

The Cordage Institute is a nonprofit association of rope and twine 
manufacturers of the United States who produce approximately 85 
percent of the total hard fiber and synthetic fiber rope and twine pro 
duced in the. United States.

Since 1950 the U.S. cordage industry has gone through a period in 
which imports of hard fiber rope and twine have gradually overtaken 
the U.S. market and have virtually destroyed the U.S. cordage manu 
facturing capability in hard fiber rope and twine. In 1950 there were 
22 companies producing hard fiber rope from raw fiber and they had 
about 95 percent of the U.S. market. Today there is one company pro 
ducing such rope from raw fiber. A similar situation has developed 
over the years in the hard fiber farm and industrial twine market. For 
example, in 1950 there were fifteen companies producing hard fiber
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farm twine used by American farmers. In 1951 the duty was removed 
from imported sisal farm twine and today only one manufacturer 
still produces such twine in the United States. The U.S. manufac 
turers' share of that market has dropped from 85 percent in 1950 to 
8 percent in 1976. Attachments A, B, and C are tables summarizing 
what has happened to the U.S. hard fiber cordage industry from 1950 
to 1976.

AVe are greatly concerned lest such a history repeat itself in the syn 
thetic cordage business. Imports of synthetic stranded rope from Korea 
(TSUS 316.6020) have been increasing dramatically. In 1973 imports 
of this item from Korea were 28,518 pounds. In 1977 the poundage had 
increased to 1,365.923 pounds, an increase of over 4,600 percent. Ko 
rean imports of stranded synthetic rope as a percentage of all such 
imports have also been increasing rapidly—from 4.5 percent in 1973 to 
66 percent in 1977 (sec Attachment D).

It was this concern over the impact of synthetic stranded rope from 
Korea that the Cordage Institute filed a countervailing duty petition 
on October 28,1976. On November 3,1977, the Treasury Department 
announced its final countervailing duty determination. A copy of the 
petition and the Federal Register notice are Attachments E and F. 
The Customs Service found that the aggregate ad valorem benefits ad 
ministered by the Government of Korea to the .lanufacture, produc 
tion or exportation of cordage to be 0.15 percent during 1975 and 0.17 
percent in the first six months of 1976, amounts which were considered 
de minimis.

In talking to the Customs official about the "investigation" per 
formed by the Treasury Department, it was emphasized that it is 
Treasury policy to gather information from the country's government 
officials, in this case, the Republic of Korea. The Custom? attache in the 
U.S. Embassy in Tokyo was directed to complete a questionnaire on 
the financing and tax-incentive programs of the Korean Government 
to the manufacturers of cordage. The information for tins question 
naire was obtained by correspondence by our attache to Korean gov 
ernment officials. Further, this correspondence is not available for 
public inspection.

We question the validity of this type of investigation, the limitation 
to a simple exchange of "official" letters, and feel that at a minimum, 
direct examination of the records by U.S. Government officials of for 
eign manufacturers and other inquiries as may be necessary to obtain 
the facts is warranted.

A broader and more realistic definition of what constitutes a bounty 
or grant is required. This stronger mechanism to identify and measure 
foreign government subsidization of industries involved in interna 
tional trade is an absolute necessity. The growth of government-owned 
or controlled enterprises among our trading partners constitutes a 
major and growing threat to our industry. Our statutes have been 
largely drawn from a private enterprise model. The growth of gov 
ernment participation among our trading partners is often motivated 
by political and public policy considerations, such as employment and 
foreign exchange criterion rather than by the classical free market 
supply-demand relationships that rule our American market?. Our 
statutes and philosophies must be amended to reflect these realities.
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Our recommendations of what benefits should be added to current 
law as to what constitutes a bounty or grant would include:

(1) the exemption or refund of a commodity tax,
(2) the remission of commodity and textile taxes on imported 

goods when such goods are incorporated into an exported product,
(3) the remission of direct taxes such as income taxes imposed 

on the producer,
(4) monetary incentives, such as allowing an additional ex 

change rate,
(5) the refund of a percentage of the amount of the invoice of 

the product exported against any internal tax owed by the man 
ufacturer,

(6) the difference of obtaining the raw material at a price much 
lower than the international price for similar materials.

As an example of the last item, polypropylene resin, a necessary com 
ponent for the production of polypropylene cordage and twine, is pro 
duced in South Korea by a government-owned plant.

While we have no direct experience with the Anti-Dumping Act, 
we fool that this and the countervailing duty procedures should ^" 
simplified, replaced by a single statute with jurisdiction by a single 
department or agency, with an immediate course of appeal if the 
determination is negative.

Our basic concern is that we maintain a solid manufacturing base 
in the United States to produce all types of cordage to meet all re- 
quiromtns—military, maritime, indsutrial and farming. A flood of 
imports of synthetic cordage would ultimately result in a general 
weakening of the industry: a repeat of the demise of the hard fiber 
cordage industry.

During World War II, when the manila and sisal fibers for cordage 
wore impossible to obtain, the American cordage industry pioneered 
the substitution of synthetic fiber for natural fibers. And so, for the 
first time in the history of the U.S. cordage industry, the oldest indus 
try in the United States, the development of suitable manmade fibers 
for cordage products can eliminate total reliance on offshore sources 
for either raw materials or finished products. The direction of the 
industry is clearly one of greater and greater use of manmade fibers, 
for there the future of the domestic cordage industry lies.

We a? an industry do not believe in protecting inefficiency and we 
look forward to continuing—as long as everyone is playing by the 
same rule?. But today not everyone is playing by the same rules, and 
moi'e importantly, the rules themselves arc outdated.

American cordage manufacturers face much greater government 
regulation. Workplace safety regulations tinder OSTIA, toxic sub 
stance controls, product liability, energy legislation are adding to our 
competitive burdens—as are air, noise, and water pollution abatement. 
While the cordage industry recognizes and supports the need for 
quality of life goals, we are facing these added costs to the detriment 
of our competitive position.

We pray that your Subcommittee, and ultimately the Congress, will 
be responsive to the changing realities of trade. Any success at reaching 
protectionist tendencies worldwide should not, and cannot, be at the- 
expense of American industry and American workers.
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Attachment D
IMPORTS OF MAN-MADE FIBER CORDAGE OF STRANDED CONSTRUCTION (TSUS 316.6020), 1973-77

(In paundsl

Korea as a
Total Imports from percent of 

Year imports Korea total

1973.................................
1974.................................
1975.................................
1976.................................
1977.... .................. ...........

.......... ................. 633,935

............................ 492,120

............................ 1,527,264

............................ 1,442,960

............................ 2,080,077

28,518
106, 778
216,118
889,966

1,365,923

4.5
21.7
14.2
61.7
65.67

Source: National Technical Information Service, U.S. Department of Commerce.

Attachment E
CORDAGE INSTITUTE, 

Washington, D.C., October 29,1976.
Subject: Petition of the Cordage Institute for Countervailing Duties on Cordage 

of Man-Made Fibers %o Inches or Over in Diameter Imported from the 
Republic of Korea

Hon. VEBNON D. ACREE,
Commissioner of Custom*, U.S. Customs Service, Department of the Treasury, 

Washington, D.C.
DEAR SIB : The Cordage Institute is a non-profit association of rope and twine 

manufacturers in the United States. The member firms of the Institute account 
for approximately two-thirds of the cordage produced in this country.

We submit that pursuant to Section 159.47 (b) of the regulations of the United 
States Customs Service, 19 C.F.R. 159.47(b), cordage of man-made, fibers %« 
inches or over in diameter manufaetured in the Republic of Korea is currently 
entering U.S. Customs Territory at prices which reflect significant government 
subsidization constituting "bounties or grants" under the countervailing duty 
section of the Tariff Act of 1930 (19 U.S.C. 1303), as amended by Section 331 of 
the Trade Act of 1974. We respectfuly request that the Customs Service conduct 
an investigation into the matter leading to the institution of countervailing duties 
to reflect the magnitude of the "bounties or grants" which Korea extends to 
this product.

I. PRODUCT ON WHICH "BOUNTIES OB GBANTS" ARE BEING BESTOWED

The product on which the Republic of Korea bestows "bounties or grants" is 
listed in the Tariff Schedules of the United States Annotated (1976) as TSUSA 
No. 316.6020: Cordage of man-made fibers measuring ^ inches on over in diam 
eter. The Column 1 duty on this item is 12.5 cents per pound plus 15 percent 

a.
of man-made fiber cordage from the Republic of Korea in TSUSA 

^^ are included within Category 305 of the textile bilateral agreement 
betwWTthe U.S. and the Republic of Korea, negotiated under the framework of 
the Multifiber Arrangement, Category 205 in this particular bilateral establishes 
a consultative mechanism for a basket of yarn imports of which man-made fiber 
cordage is considered a part for purposes of administration of the bilateral agree 
ment. There are no restraints on imports from Korea of Category 205 as a whole 
or on any product within the category.

ii. CORDAGE IMPORTS: TOTAL AND FROM KOREA
As Table 1 attached shows, imports for consumption classified under TSUSA 

No. 316.6020 increased substantially in 1975 and are continuing at this high rate 
through the first seven months of 1976. In the 4-year period 1972-1975, the total 
quantity of imports of man-made fiber cordage 3/16 inches or over in diameter 
(thereinafter referred to as "man-made fiber cordage") increased by 191 percent.
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HI. NATURE OF KOREA'S "BOUNTIES OR GRANTS" ON MAN-MADE FIBER CORDAGE
The Republic of Korea maintains an elaborate system of subsidies designed 

to encourage the exiwrt of textile products such as man-made fiber cordage. 
These subsidies constitute "bounties or grants" within the meaning of Section 
303 of the Tariff Act of l«HO, (19 U.S.C. 1303). In this regard Alrgrnm No. 310, 
American Embassy Seoul, December 23, 1074, spells out in detail many general 
as well as specific incentives offered by the Korean Government This document 
as well as others cited below indicate that the Republic of Korea provides the 
following incentives for its domestic manufacturers of man-made fiber cordage:

Financing Incentives 1 
Short term

Export industries are normally eligible for 90-day credits at a preferential 
interest rate—9 percent for financing procurement of domestically produced mate 
rials and for financing ^ther export expenses. These credits pan normally be 
extended to a maximum of 135 days under certain circumstances. Furthermore, 
man-mado fiber yarn has more recently been added to a list of products which 
could qualify for up to a 270-day credit grace period.
Longer term

In order to provide supplies to export industries, financing for facilities for 
export industries is available at a 12-percent interest rate for a period of up to 
8 years, and foreign currency loans are available at 9'/3 percent for 8 years also.

Credit on Duty Payments
There are incentives offered by the Korean Government for installment pay 

ment of tariffs for imports of plant and machinery by export industries includ 
ing chemical fiber manufacturers. Payment schedules have been lengthened to 
jtrovide for the first payment within 12 rather than G mouths and with the final 
< fifth) installment due in 36 rather than 30 months.

Internal Tax Incentives
Deferral of due dates for certain domestic taxes

The clue dates for payment of commodity taxes and textile taxes can be ex- 
tendfd for particularly distressed industries, by 6 months where full payment is 
involved and by 3 months when installment payment is permitted. While exports 
are exempted from these taxes, many exporters also produce for the domestic 
market and will benefit from the deferred tax collection on that portion of their 
production. The textile industry is one of a few industries currently eligible for 
these provisions.
Exemption of commodity and textile taxes

Commodities for export and raw materials to produce such commodities are 
free from the payment of commodity tax and textile tax.
Inclusion in loss accounts of reserve funds ]nr losses from exports

A corporation engaged in an export or tourist industry may include reserve 
funds for losses from exports in the corporation's loss account amounting to 1 
percent of foreign exchange earnings, or 50 percent of net income accruing from 
foreign exchange earnings during the applicable period, whichever is smaller.
Special depreciation allowance

If a corporation has obtained at least 50 percent of total proceeds from foreign 
exchange earning business, the relative depreciation allowance will be increased 
by 30 percent over *he normal depreciation allowance.

The chart below provides a handy capsule reference of major tax incentives 
available to exporting firms: *

1 See also "Guide 1o Investment In Korea," 1074. Economic Planning Board.
2 See Overseas Business Reports, Marketing in Korea, U.S. Department of Commerce, 

September 1974.
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Tiution bisis Tax rates Tax reduction or txemption

Income tix on unincorpo 
rated enterrrises.

Amount of income or 
earnings.

15 percent- 
cent

•48 per-

Corporation tax. (1) Income in ezch bus 
mess year.

Wages and salary income 
tax.

(1) Open Corpora 
tion, 16 perc»nt~ 
27 percent.

(2) Liquidation income... (2) Closed corpora 
tion, 26 percent~ 
40 percent, 1 per 
cent^ percent 

7 percent~48 per 
cent

Salary or wage of foreicn 
employee working in 
foreign invested enter 
prise. 

Dividend income tax....... Amount of dividends
received.

Tax on technology income.. Amount of income re 
ceived from supplying 
technology (royalty).

Interest income tax........ Gross receipt or derived
from interest on loans 
or deposits.

Commodity tax........._...._________.

Customs duty............. Ad valorem basis (GIF
price).

15 percent* 
cent

-18 per-

(1) Exemption for 5 years in proportion 
to tht ratio of stock or shares owned by 
the foreign investors.

(2) 50 percent reduction of tht above for 
following 3 years.

(1) Exemption for 5 yean in proportion to 
the ratio of stock or shares owned by 
the tautin investors.

(2) 50 percent reduction of the above for 
following 3 years.

Full exemption.

. (1) Exemption for 5 years on foreign
investor.

(2) 50 percent reduction of the above for 
fallowing 3 years.

(1) Exemption for 5 years.
(2) 50 percent reduction of the above for

following 3 years. 
Full exemption for loans approved.

Property tax.. Assessed value of land, 
buildings, vessels, 
mining district, etc.

Acquisition tax. Acquisition price of real 
estate, motor vehicles, 
land, buildings, and 
ships.

2 percent~100 per 
cent for 76 com 
modity items.

5 percent~150 per 
cent by commodi 
ties.

(1) Land 0.2 percent.

(2) House, and ves 
sels 0.3 percent 

81 percent........ 
2 percent in 

Seoul and Pusan.

Full exemption on capital goods approved. 

Exemption on capital goods approved.

(1) Exemption for 5 years in proportion 
to the ratio of stock or shares owned by 

.the foreign investors.
(2) 50 percent reduction of the above for 

following 3 years.
(1) Exemption for 5 years.
(2) 50 percent reduction of the above for 

following 3 years.

Export Industrial Estates
Export industrial estates are areas set aside near the cities of Seoul and 

Incheou to accommodate medium and small scale industries whose products are 
intended for export. The purpose of these industrial estates is to aid in domestic 
Korean regional development. We understand that the Kurodong Estate near 
Seoul is the site of man-made fiber and related plants which most assuredly are 
henefltting from preferential export treatment. This preferential treatment takes 
the form of subsidized utility and transportation facilities, financial and export 
assistance in the construction of plant buildings and factories, low land costs, 
and the assurances of adequate amounts of water and power.

Masan Free Export Zone (MAFEZ)
Adjacent to the port of Masan, Korea, an area has been designated to be a free- 

zone manufacturing area where raw materials are landed duty-free and the 
goods produced are designed expressly for export. Maximum incentives are pro 
vided to export activities in this zone. For example, income taxes, corporate taxes 
and other taxes normally imposed elsewhere in Korea are exempt in this zone 
for five years, and then greatly reduced for an extended period thereafter.

Among the limited number of industries eligible to set up operations in this 
zone are firms producing man-made fiber products such as man-made fiber cordage 
for export.

Other Incentives
In addition to the foregoing, it is requested that the Customs Service investi 

gate other "boundaries or grants" bestowed by the Rer-ublic of Korea on exports 
of man-made fiber cordage to the United States.
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IV. CONCLUSION

The Cordage Institute respectfully submits that the subsidization of man-made 
fiber cordage by the Republic of Korea represents a prima fane case of "bounties 
or grants" being bestowed in contravention of the countervailing duty statutes. 
Under the standards developed by the Department of the Treasury, the Cordage 
Institute asserts that the "bounties or grants" discussed above meet the stand 
ards for the levy of a countervailing duty. 

Respectfully submitted,
WILLIAM A. DUNGAX.

Preiidcnt.

TABLE l.-IMPORTS FOR CONSUMPTION INTO THE UNITED STATES OF MAN-MADE FIBER CORDAGE 
5i« INCH OR OVER IN DIAMETER (TSUSA 316.6020), 1972-76

[Quantity in pounds; value in dollars)

Year

1972.......................
1973............ ..........
1974..................... .
1975.......................
1975 (January-July) .........
1976 (January-July)........ ..

Total

Quantity
........ 475,768
........ 553,309
........ 427,750
........ 1,382,620 1,
........ 994153
........ 768,643

Value

307,337 
501,311 
392, 569 
039,967 
793,206 
654, 307

From Korea

Quantity Value

33, 888 9, 530 
28, 518 12, 080 

105,969 66,612 
208, 126 104, 849 
21,850 17,960 

445, 318 220, 189

Korea as a percent 
of total

Quantity

7 3 
5.2 

24.8 
15.1 
2.2 

57.9

Value
3.1 
2.4 

17.0 
10.1 
2.3 

33.7

Source: U.S. Department of Commerce.

Attachment F 

[Federal Register, vol. 42, So. 212— Thursday, Nov. 3, 11)77]

[4810-22] 
CUSTOMS SERVICE

CORDAGE OF MAX-MADE FIBERS MEASURING 'Yio INCH OR LARGER IN DIAMETER FROM
THE REPUBLIC OF KOREA

Final Countervailing Duty Determination
Agency : Customs Service, U.S. Treasury Department.
Action : Final countervailing duty determination.
Summary : This is to advise the public that a countc vailing duty investigation 

has rehulted in a final determination that the Government of the Republic of 
Korea has not given benefits considered to be bounties or grants within the mean 
ing of the Countervailing Duty Law on the manufacture production or exporta 
tion of cordage of man-made fibers measuring %j inch or larger in diameter.

Effective date : November 3, 11)77.
For further information, contact : Edward F. Haley, Operations Officer, Tech 

nical Branch, Duty Assessment Division. Office of Operations, U.S. Customs 
Service, 1301 Constitution Avenue N\V., Washington, D.C. 20229, telephone 202-

Supplementary information : On May 9, 1977. a "Preliminary Countervailing 
Duty Determination" was published in the FEDERAL REGISTER (42 FR 23573). 
The notice stated that it preliminarily had been determined that no benefits had 
been received by the Korean manufacturers/exporters of cordage of man-made 
fibers measuring :H« inch or over in diameter which constitute bounties or grants 
within the meaning of section 303 of the Tariff Act of 1930, as amended (19 
U.S.C. 1303) (referred to in this notice as "the Act") under three programs ad 
ministered by the Government of Korea. It was determined that the aggregate 
ad valorem benefits received under these programs were 0.15 percent during 1!)75 
and 0.17 percent for the first (5 months of 11)76, amounts which were considered 
de ininimis.
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The subject cordage is classifiable under item 31G.G020 of the Tariff Schedules of 

the United States Annotated (TSl'SA) and is dutiable at the rate (if 12.3 cents per 
pound plus !."> percent ad valorem. It is not eligible for preferential treatment 
under the (Jeneralized System of Preferences.

The preliminary investigation dealt with eleven (11) programs alleged to be 
stow bounties or grants. The preliminary determination provided interested 
parties 80 days from the date of publication for the submission of any relevant 
data, views, or arguments regarding (be preliminary determination.

Subsequent to the publication of the preliminary determination, no factual 
information relating to the issues addressed in the preliminary determination 
has been submitted.

Accordingly, for the reasons stated above and the reasons set forth in the 
"Notice of Preliminary Countervailing Duty Determination." it is hereby deter 
mined that any benefits received are de minimis in sixe and therefore no bounties 
nr irr:U)ts are paid or bestowed, directly or indirectly, within the meaning of 
section 303 Tariff Act nf 1JI30. as amended (1!> I'.S.C. 1303). upon the manu 
facture, production or exportation of cordage of man-made libers %j-inch or 
{si-eater in diameter from the Republic of Korea.

This notice is published pursuant to section 303, Tariff Act of 1930, as amended 
(]'.» r.S.C, 1303)».

Pursuant to Reorganization Plan No. 2(5 of 1050 and Treasury Department 
Order 190 (Revision 14 ), July 1. 1!>77. and the provisions of Treasury Department 
Order No. 1(15. Revised. November 2, 1!).")4, and section 19.~>9.47 of the Customs 
Regulations (10 CFR loD.47), insofar as they pertain to the issuance of a final 
countervailing duty determination by the Commissioner of Customs, are hereby 
v\ai\vd.

KOBKUT II. MrxniiKiM, 
Central Counsel uf the

October 2X, 1977.
[FU Doc. 77-:ilSGS Filed 11-2-77 ; 8 :4o am]

THE FKUHOAU.OYS ASSOCIATION*,
Waahlm/ton, D.f'., May 1>J, 'lO't'8. 

Mr. Joiix M. MAKTIX. Jr., 
«' '/lit f Couiwl, (.'onim.'fffi' on Ways nrulMeans, 
Iloi/^e of Rcprf'xenfaiii^ .v, l]'ftxh,tn(/ton, D,(J.

DI-'AII MK. MAKTIX: The Ferroalloys Association thanks the, Sub 
committee, on Trade for its interest in amending various American 
trade laws and regulations to provide more expeditious, effective and 
equitable relief from unfair practices affecting import competition. 
Tlie Ferroalloys Association and its members apprepriate this oppor 
tunity to respond (n the Sulx-ommittee's request for recommendations 
of Midi amendments.

The Ferroalloy-, Association ( <% TFA';v) represents the fourteen com 
panies which account for virtually all of the American production of 
chromium, mangane-e and silicon ferroalloys, metals and related prod 
ucts. Ferroalloys and related n.«>tals are intermediate products essen 
tial to the production of steels, irons and aluminums.

The ferroalloy indiir-try i> critically important for our nation's econ 
omy and defence. For example, chromium is e^ontial to the production 
of alloy and stainless steels and a'most all specialty steels and super- 
alloys. Xo steel at all c an be made without manganese: and. silicon is a 
basii- necessity for the production of iron .iml aluminum castings and 
all slicone chemicals. In recognition of their importance, our stni-

/'c R?U! critical materials stockpile contains substantial (piantitie<= of 
• >«..M chromium and manganese ferroalloys and tho ores required for 
their production.
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been a problem. But. in recent years,*the volume of imports in tons and 
the penetration of the domestic market have reached crisis propor 
tions. Imports have grown from 143 thousand tons in I960 to 373 thou 
sand tons in 1970, and exceeded one million tons in 1977. During the 
same period, imports have climbed from 8 percent of domestic con 
sumption in 1970, reaching a level of 47 percent last year. These im 
ports have driven the American ferroalloy industry to the brink of 
collapse as a viable domestic industry.

The domestic ferroalloy industry is convinced that the high^volumc 
and low prices of many ferroalloy imports is a result of unfair trade 
practices, such as dumping and" the granting of export subsidies, 
bounties and grants by a number of other producing countries. If 
trade in ferroalloys is* fair, the domestic industry can compete and 
will survive. But, without significant governmental efforts to assure 
that trade is indeed fair, its is doomed.

Producers of silicon metal have filed an antidumping petition with 
Treasury naming a Canadian company as the violator, a petition 
Treasury recently accepted for investigation. Various ferroalloy pro 
ducers and TFA are presently preparing other petitions under both 
the antidumping and countervailing duty statutes.

The ferroalloy industry needs more equitable treatment in the multi 
lateral trade negotiations—American duties on most of these product-, 
are significantly lower than those of the EEC and Japan. Tariff equal- 
ixation. however, is by no means enough. Our producers are as efficient 
and competitive as any in the world. Yet. they cannot compete with 
unfairly priced imports—with import« which are subsidized by for 
eign governments or vhich are priced below co>t of production or pre 
vailing price^ in other major markets.

One of the problems of the American ferroalloy industry is that 
there is considerable excels capacity to produce ferroalloy product-1 
in the rest of the world. The result of overcapacity abroad i« a tale 
that American industries arc hearing more and more often and more 
and more menacingly. Rather than reducing production in time* of 
ovei>ii]>ply (as do most American producers), offshore producers aie 
increasingly sustaining production (and. hence, their own employ 
ment and tiling -<\< Very low price? that often are below cost. Like 
wise, the foreign producer^ governments frequently encourage tlie-e 
trad > practices by subsidizing export sales to the point where the for 
eign producer can undersell American companies.

The statutes on which the Subcommittee has sought comment pro 
vide, major legal bulwarks against these unfair trade practices. Un 
fortunately. <he=e statutes often do no! work as the Congress intended. 
They are cumbersome in operation, their enforcement is unduly drawn- 
out and they frequently close the barn door only after the horse is gone. 
To be effective, these statutes should be amended to provide ^ream- 
lined, clear, fair and expeditious means of attacking these practice-, 
and to provide a i\al deterrence to importers and foreign producers 
contemplating actions these statutes make unlawful.
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I. THE ANTIDUMPING STATUTE
If the antidumping statute is to provide an effective means of pre 

venting and deterring the unfair trade practice of dumping in tho 
United States, it should be amended in a number of ways. These amend 
ments should (A) make tho procedures for enforcing the Act more 
expeditious and effectual than they now are; (B) provide remedies in. 
cases where violations are found which will prevent and deter dumping 
far more effectively than present remedies; and (C) clarify the statute 
in ways necessary to make its enforcement more uniform and more 
consistent with the intent of Congress than is often now the case. These 
areas of proposed amendments are discussed in turn.

A. AMENDMENTS TO ENHANCE ENFORCEMENT PROCEDURES

TFA believes t hat the principal problems with present enforcement 
procedures are fivefold: (1) enforcement actions now take much too 
long; (2) a procedure is necessary to expedite further clumping en 
forcement in industries in which dumping has been proven to be pre 
valent through earlier successful antidumping proceedings; (3) there 
is need for fairer procedural safeguards than the Department of the 
Treasury now provides; (4) there is need for more effective judicial 
review of the actions of Treasury and the International Trade Com 
mission in enforcing the statute; and (5) there are presently not 
enough personnel enforcing the statute.
1. Compressing the Time for Considering Dumping Petitions

It now takes too long for an antidumping petition to be investi 
gated and for the investigation to be concluded. This problem can be. 
alleviated by two amendments which would compress the time for 
carrying out an antidumping investigation to its conclusion to a sug 
gested total period of six month?.

(a) Compressing the Time for Treasury to Act.—First, the time 
allotted to the Department of the Treasury to determine whether sales 
have been made at loss than fair value should be reduced. Today, once 
Treasury decides to undertake an Investigation, it has from six to nine, 
months to make its final fair value determination. In fact. Treasury 
completes most investigations in two or three month?. If Treasury 
were to be, provided adequate stalling and other resources, the time for 
a. preliminary decision could l>o reduced to three, month?—allowing 
three additional month? for the final determination. Further, the 
Customs Service could speed up tho process by ceasing to grant rou 
tinely extensions of the time, required to answer its questionnaires.

(1)} KimiiJfnnrous ntfcrenrc to flip International Trade Commis 
sion.—Second, the time for conclusion of a clumping case could be re 
duced bv three, months if dumping petitions, wore referred to the TTO 
at the time an affirmative nreliminarv determination of sales at less 
than fair value, is made by Treasury. This would cause the ini'nry d( ter 
mination from TTC to be available simultaneously with the final deci 
sion by Treasury—three months after the preliminary decision.
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2. Expediting Further Enforcement in Industries Where Dumping Is 
Prevalent

There are industries in which dumping is endemic. This can be be 
cause there is world overcapacity, or because foreign producers co 
ordinate their unfair practices, or for other reasons. When dumping 
becomes routine, the affected domestic industry is often left without 
any effective remedy and must resort to an expensive and time con- 
sumping case by case procedure. Xo sooner is it successful in stopping 
dumping from one country than it loses sales to dumping from some 
place else.

The Act should be amended to provide some form of automatic 
procedure for Treasury to initiate, on its own. dumping investigations 
in an industry in which previous antidumping petitions have resulted 
in two or more preliminary affirmative dumping determinations. To 
make this work, we would suggest the establishment of guidelines by 
Treasury not dissimiliar to the reference price system now in force 
for steel products. Tf Customs find 5: sales of imports below the guide 
line price, it would inform Treasury which would automatically 
inil iate an antidumping investigation.
••?. Pi'orid'mq Fair Procedural FafpfivawJx

The procedures of Customs and of Treasury should be made fairer 
than is now the practice.

(«} The Standard for the Kcrrfffin/'s D<-ciftion.—First, the Act 
should require that the decision of the Secretary be supported by sub 
stantial evidence on an adenuate record. Without a formal record, 
judicial review cannot be effective—unless it is dc worn.

(h] Procedural Sfifcqwird*.—At present, the Treasury Department 
has very broad authority to discontinue cases to reopen issues and to 
revise determinations without procedural safeguards generally af- 
iorded in the eas^ of governmental actions of considerably less mag 
nitude. Tho Act should be amended to require the application of pro 
cedural duo process to such decisions.
/'. Prot'tdtny Effective Judicial 7iV?vV?r

The actions of the Secretary of the Treasury and of the Interna 
tional Trade 'Commission should be made subject to more rigorous, 
etlVc' ive judicial review than they are under present law.

(</) The E,vtci\t of /ti r/i'tr of the Scci'( t<tr>i'x Arftoiis.—The actions 
of tin- Secretary—both his substantive and procedural decisions and 
action.—must be subject to effective judicial review. An>/ decision of 
tin- Secretary on the existence and extent of less than fair value inar- 
ir'ms. by a foreign producer which adversely affects a petitioning 
I'nitcd States producer should be reviewahle. And. the reviewing 
ituirt should sii.-tain those actions only if fully consistent with the 
statute and if supported by substantial evidence on the record.

I / ) /A /-A //• of the' 1TC A'ff f'iift.—The Vet should be amended to 
eii'.ninate die prc-cnt uncertainty concerning judicial review of 1TC 
injury determinations by providing that such decisions are subject 
to "substantial evidence" judicial resiew. and that the forum for re 
view of all antidumping actions, including those of the 1TC, is the 
Customs: Court.
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5. Providing Adequate Staff
The antidumping statute can be adequately enforced only if the 

agencies which enforce it are adequately staffed. The President and 
other high officials in the Administration have made it clear that they 
support vigorous enforcement of this law. The Congress, therefore, 
should increase substantially the staff and resources assigned to anti 
dumping enforcement to permit the proper enforcement of the statute 
in the face of the wave of dumping practices now engulfing the 
United States.

B. AMENDMENTS TO PROVIDE MORE EFFECTIVE REMEDIES

At present, the, importer who dumps has considerable incentive to 
keep dumping until lie is caught. Indeed, the dumper suffers no mean 
ingful penalty until a year or more after Treasury initiates an investi 
gation. And, that is usually well after the dumping has begun.

As a result, an importer contemplating dumping has little reason 
not to dump—for even if ho is caught, he will already have for a long 
time gleaned the benefits he sought: and, he will be subject to no pen 
alty for his past illegal actions. Shortening the time for antidumping 
investigations will help this problem, but that alone is not enough. 
What is essential is that the statute be amended to improve the ef 
fectiveness of the remedies available to those injured by dumping.
1. Making Dumping Duties Retroactive

At present, dumping duties are assessed only back to the dale of 
Treasury's preliminary determination of sales at less than fair value. 
This permits the importer six months of "free"' dumping while the 
investigation is proceeding—on top of the dumping that preceded 
the investigation. Thus, dumping goes unpunished for much longer 
than this six month period.

In all cases where dumping duties are finally ordered, they should 
be made, retroactive to the beginning of the period during which 
Treasury finds there have been le^s than fair value sales. To fail to 
impose, dumping duties for the entire period of less than fair value 
sales is an open invitation to fomgn producers to dump their wares 
in the United States.
.'?. Requirincf tin. importer to Deposit Additional 7>?///V<?

Further, the importer should l>e required to deposit with Treasury 
the actual additional duties at the time of a preliminary affirmative 
determination of dumping. At present the importer is required only 
to post Ijoiid at the time of the preliminary determination. Obviously, 
the cost of the bond is only an insignificant portion of the duty that 
would eventually be assessed if a iiual <".etermination is made; and. a-, 
such, the bond deposit is just not an effective restraint against further 
dumping.

This, would be no new departure since, in other circumstances, an 
actual deposit of duties is required. For instance, importers must de 
posit the higher duty claimed by the Customs Service in valuation 
cases pending before the Customs Court. Similarly, foreign antidump 
ing laws provide for the assessment of provisional duties.
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S. Authorising a Private Came of Action
The antidumping law is a statute designed to prevent unfair trade 

practices. Dumping is an unfair trade practice — recognized as such 
throughout most of the world — which is highly injurious to the do 
mestic producers who must compote in the marketplace with unfairly 
and illegally priced material. One of the major problems with the 
American antidumping law is the fact, described above, that it does 
not adequately discourage an importer or foreign producer from 
dumping.

The antidumping statute could be made far more effective and 
could enhance the. relief available to domestic producers harmed by 
dumping if it authorized one harmed by dumping to bring a private 
cause of action against importers and foreign producers who have en- 
gaped in the dumping which injured him.

At present, there is a private cause of action available — but only 
for violations of the very restrictive criminal provisions of the anti 
dumping statute of 1910.* There is no such provision in the Antidump 
ing Act of 1021, as amended, which is the statute by which dumping 
has been oombatted since its initial enactment 57 years ago. While the 
1910 Act permits private treble damage suits, it puts a plaintiff to un 
duly stringent elements of proof. For example, it requires a successful 
plaintiff to prove that the dumping importer had a specific malicious 
intent to destroy or injure an American industry or to restrain or mo 
nopolize United States trade. Because it is difficult to prove such mat 
ter?, the 1010 Act has been virtually unused by private complainants 
injured by dumping.

What is needed is an amendment to the Antidumping Act of 1021 to 
permit private suits by those harmed by violations of that statute. 
That is the antidumping statute which is operative today. And, private 
causo« of actions have worked extremely well in the antitrust area. 
Indeed, it is the prospect of private treble damage suits that often 
provider a disincentive for potential antitrust violations far greater 
than that of the fear of facing an agency investigation.

The amendment authorizing damage actions in dumping cases 
should provide for treble damages for successful plaintiffs. The diffi 
culty and expense of successfully concluding such an action and the 
benefits importers gain from engaging in unlawful trade practices are 
both so great that treble damages are necessary and entirely appro 
priate to induce producers incurring harm to bring ?uits and to deter 
would-be dumpers.

c. AMr.xmrKXTs TO CLARIFY" THE STATUTE TO IMPROVE. ITS
COX<siSTFXT WITH ITS B\S1C 1XTEXT AXO THE WILT, OF COXORESS

In many cases, antidumping enforcement is hamstrung by very nar 
row administrative interpretation" of the statute. A related problem 
is that the vairu^ness which permits the statute to be road unduly nar 
rowly also foster^ inconsistent applications. These problems can be 
significantly alleviated by statutory amendments which specify and 
clavifv its nu-aniiisr.
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1. Determination* ly the Department of the Treasury of Sales at Less 
Than Fair Value

The. statute should specify in greater detail the factors which the 
Secretary of the Treasury is to consider in making the calculations 
necessary to determine whether there are, in fact, sales by the importer 
at le>s than fair value.

(a) Cost of Production Cases.—Such amendments are especially 
necessary with regard to the definitions used and factors considered 
in calculating the "cost of production" basis for ascertaining the ex 
istence of dumping sales. While cost of production cases formerly were 
infrequent, they have grown in importance. Many world industries 
have considerable excess capacity which foreign producers are loathe 
not to use fully, even when demand is slack. As a result, the focus of 
dumping often now has shifted from selling in the United States below 
the home market price to selling everywhere, whenever necessary, be 
low cost.

The massive dumping of ferroalloys into the United States is largely 
of the below "cost of production" sort. It is critical that the statutory 
and regulatory definitions of such cost of production items as overhead 
co.-ts. depreciation and cost-of-capital employed be refined, clarified 
and made more specific, and more in accordance with appropriate eco 
nomic considerations, than is now the case.

(l>) Sales Price Comparison Cases.—More specificity and greater 
clarity is likewise needed in the definitions used and factors considered 
in dumping cases where the issue is whether an importer's United 
State- prices are below his prices in the home market or in some sig 
nificant third market. The statute should be amended to specify in 
greater detail than at present the factors to be considered in calculat 
ing home market prices, purchase prices, foreign market value and 
exporter's sales prices.

('•} State-Controlled Companies.~—The statute and regulations also 
should be made more specifically and clear as to the rules used whoa 
a dumping allegation is made against a company which is state-con 
trolled. These cases are made especially difficult by accounting and 
economic differences between the state-controlled and free market sys 
tems However, it is important that these difficulties be adequately 
addressed in that it is just such companies that are particularly likely 
to ke >p production high by selling below -ost or by selling be-low the 
'"i- home market price. The statute and regulations require better 
giii...-,,lies than at present for dealing with the special problems of 
accounting practices and of the availability and comparability of 
meaningful price and co<=t data posed by state-controlled companies.
,?. Inpirji Determinations by the International Trade Commission

There ore three problems concerning the TTC's injury determina 
tions that are unlikely to be adequately solved unless addressed by the 
Congress. They involved (a) the statutory meaning of "injury" and 
of the causal connection required between less than fair value sales 
and (lint injury: (b) the statutory injunction to consider the likeli 
hood of iniury from less than fair value imports: and (c) the cumula 
tion, for injury purposes, of lo^s than fair value imports from a num 
ber of countries.
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(«) The M e.aning of "Injury"1 and of the Causal Connection Be 
tween Lets Than Fair Value /Saks and That Injury. — The statute di 
rects the ITC to determine whether an American industry "is being 
or likely to be injured, or is prevented from being established, by rea 
son of the importation of [less than fair value] merchandise into the 
United States/' The legislative history of the Trade Act of 1974 makes 
cler • tliat that "injury" need not be "material" or "serious" (as is re 
quired for an Escape Clause determination) so long as it is not incon 
sequential or insignificant. That legislative history also nmkes clear 
that the causal link between less than fair value sales and injury need 
not. as is the case in the Escape Clause secHon, be a "substantial" one.

The antidumping statute is not the Escape Clause. Congress meant 
the injury and causation tests to be more stringent for the Escape 
Clause — and wisely so in that an ITC injury determination in a dump 
ing case has effect only in the context of a finding that the importer 
has committed the unfair trade practice of making less than fair value 
sales.

Unfortunately, not all of the ITC Commissioners always adhere to 
this clearly expressed intent of Congress. Often, an ITC dumping 
opinion reads like an Escape Clause opinion — holding the domestic 
industry to unduly rigorous standards for proving injury and causa 
tion. It is tins kind of inappropriate reading of the antidumping law 
that has permitted some Commissioners to make negative injury find 
ings in eighty, ninety or more percent of the cases considered. It is this 
kind of inappropriate reading of the statute that Congress should 
eliminate.

The statute should, accordingly, be amended to reflect the afore- 
deserihed legislative history. To quote that history (S. Rep. No. 129S. 
9-°>d Cong.. 2d Scss. 1 SO (1974) ) :

Tho term "injury." which is unqualified hy adjectives such as "material" or 
"serious," has been consistently interpreted by the Commission as being that 
degree of injury which the law will recognize and take into account. Obviously. 
tho law will nor recognize trifling, immaterial, insignificant or inconsequential 
injury. Immaterial injury connotes spiritual injury, which may exist inside of 
persons not industries. Injury must be a harm which is more than frivolous, in 
consequential. insignificant, or immaterial.

Moreover, the law does not contemplate that injury from less-than-fair-value 
imports be weighed against other factors which may be contributing to injury 
1o an industry The words "by reason of" express a causation link but do not 
mean that dumped imports must be a (or the) principal cause, a for the) major 
cause, or a (or the) substantial cause of injury caused by all factors contribut 
ing to overall injury to an industry.

The Uw of the Criteria of Likelihood of Injury. — Although the 
statute require*! the International Trade Commission to consider both 
actual iniury and likelihood of injury, in fact, em-rent Commission de 
cisions often fooim on actual injury only and seem to ignore prospective 
ii, jury. With little or no FTC consideration of likelihood of injury. 
domestic producers often face an impossible choice: bring a case soon 
Jifter dumping begins and ri-k a lo^s at the TTC becuuse the injury 
from thai dumping has not yel fully manifested iiself, or delay bring- 
in<Mhe rase until the injury has becomme severe — in which event the 
ACT provides no retroactive remedy. The Act requires the, ITC to 
consider both prospective and actual injury and does so to permit its
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remedies to be employed promptly to avoid business declines and fail 
ure and resulting unemployment. Congress should make clear to the 
1TC that it is to consider'this prospective, likely injury as well as 
actual injury.

(c) Cumulation, for Injury Purposes, of Less Than Fair Value 
$<ilei From Several Countries.—The 1TC lias often disused injury 
claims because it finds the less than fair value imports to be de minimus 
and therefore not capable of adversely affecting the United States in 
dustry. Where the total of less than fair value sales is in fact meaning- 
lessly small and those sales have, not harmed the domestic producers in 
any \vay, this result is appropriate. On the other hand, of course, if 
small volume imports from one country have caused injury, there 
should Iw an aflirmativo determination.

However, there are circumstances in which there are less than fair 
value imports from more than one country. In that instance, the ITC 
should consider those imports together—rather than ignoring their 
cumulative effect. Obviously, the problem of such imports should not 
be viewed in isolation. K;ithor, the TTC should consider them as, in 
fact, they affect the market placi.—that is. cumulatively.

II. THE COUNTERVAILING DUTY STATUTE

If the countervailing duty statute is to provide an effective means 
of preventing and deterring the unfair trade practice of export sub 
sidies, bounl ies and grants, it should be amended in a number of ways. 
These amendments should (A) expedite the procedures for enforcing 
the Act and make them far more, effective than they now are; (B) pro- 
ude move effective remedies than those presently available; and (C) 
clarify, specify and improve the substance of the statute.

A. AMENDMENTS TO ENHANCE ENFORCEMENT PROCEDURES

The Ferroalloys Association suggests five forms of legislative action 
to enhance the enforcement procedures under the countervailing duty 
statute. The«e would (1) compress the statutory timetable; (2) re 
quire fairer procedural safeguards than Treasury now provides: (3) 
provide, for effective, judicial review of agency actions; (4) supply 
adequate enforcement staff: and (5) provide information available to 
the Executive R» %anch to American industry on possible foreign gov 
ernment subsidies of exports to the United States.
J. fowpreswiHfj the Thne for Trpax>n*y to Act

The time for the Department of the Treasury to consider counter 
vailing duty petitions should be substantially shortened. Currently, 
Treasury need not make its preliminary determination as to whether 
or not a foreign government is giving its exporter a bounty or grant 
for six months, and its final determination until one year from the 
date the case is initiated. TFA recommends that these, time jxriods 
be cut in half—to three months for a preliminary determination and 
^ix months for a final determination. This is especially necessary given 
the damage which delay causes tho domestic industry which must com 
pete with these unfairly priced imports.
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& Providing Fair Procedural Safeguards 
The procedures under the statute should be made fairer. 
(a) The Standard for the Secretary's Decision.—First, the Act 

should require the decision of the Secretary to be supported by substan 
tial evidence on an adequate record. Without a formal record, judicial 
review cannot be effective—unless it is de novo.

(1) Procedural Safeguards.—At present, the Treasury Department 
has very broad authority to discontinue cases, to reopen issues and to 
revise determinations without any procedural safeguards generally 
afforded in the case of governmental actions of considerably less mag 
nitude-. The Act should be amended to require the application of pro 
cedural clue process to such decisions.
3. Providing Effective Judicial Review

The actions of the Secretary of the Treasury—both his substantive 
and procedural decisions and actions—should be made subject to more 
rigorous, effective judicial review than they arc under present law.. 
The reviewing court should sustain those actions only if fully con 
sistent with the statute and if supported by substantial evidence on (he 
record.
4. Providing Adequate Staff and Resources

The countervailing duty statute can be adequately enforced only if 
the Department of the Treasury is adequately staffed with personnel 
and resources assigned to do that, enforcement. The compressing of 
Treasury's time-table to consider countervailing duty petition? may 
well require additional staff and resources. If domestic producers arc 
to avoid having to compete any more or any longer than necessary 
against unfairly subsidized imports, Treasury must have enough staff 
and resources to do its job quickly and effectively.
£. Providing Information on Possible Subsidies to Americaii 

Producers
A major problem with countervailing duty enforcement is that it is 

especially difficult for American industry to learn the details of for 
eign government subsidies. However, much of this information is 
doubtlessly available to the Department of the Treasury and to other 
American governmental agencies, such as the State Department. 
Treasury should be required to consult with those other agencies and 
to make, periodic public reports in the Federal Register detailing 
direct and indirect subsidies paid by foreign governments to exporters 
known lo those agencies.

n. AMENDMENTS TO PROVIDE MORE EFFECTIVE REMEDIES

As is the case with the antidumping statute, the countervailing duty 
statute does not now provide either an effective remedy against the 
offending parties or a meaningful disincentive to the grant or accept 
ance of illegal subsidies. This problem is greatlv exacerbated l>v the 
practice by which a foreign government tentatively found to'have 
ensured m n subsidy merely promises not to provide that subsidy in 
the 1ufui",\ Ihree amendments are necessary to address this problem 
ot in;'<i,M-!i\-e remedy: (1) makinir duty assessments retroactive- p t 
jv.jiiinng Tie.-isiiry to self-initiate invWigations in certain cireum-
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stances; and (3) authorizing an injured United States producer to 
brin" a private cause of action against foreign producers and im 
porters who benefit from illegal subsidies. 
1. Making Duty Assessments Retroactive

Presently, countervailing duties are wholly prospective. Unlilco 
dumping duties, they are not even retroactive lo Treasury's prelimi 
nary determination that illegal bounties or grants exist—which is 
made six months after the investigation is launched.

Given that the bounty or grunt has been paid at least throughout the 
tic year period of investigation, and, realistically, for some time bc-

louna to nave oeen inauc. r>mce a year ur mui-u ui uuumura «uvi giuiuo 
are subject to no countervailing duty, the present statute is nothing 
less than an invitation to foreign governments to give, and to foreign 
producers and importers to accept, illegal subsidies.

Thus, when a final determination is made that a countervailing duty 
is to be imposed, the duty should be imposed retroactively at least to 
the initiation of the investigation—and properly to the time when tho 
subsidy began. To effectuate this imposition of duty, Customs should 
also be required to withhold appraisement on affected imports upon 
the initiation of a countervailing duty investigation.

Further, if the foreign government promises to cease granting tho 
subsidy and Treasury accepts that assurance as a condition of not 
imposing prospective countervailing duties, there should be two fur 
ther results of the ease. FirM. a retroactive countervailing duty, as dis 
cussed above, should be imposed. Second, Treasury should automati 
cally and periodically re-investigate tho matter to ascertain that the 
subsidy is not re-initiated or replaced by a different subsidy. Treasury 
should conduct this re-examination at least once every "year for a 
period of ten years from its initial decision.
2. fie wit ring Treasury Itself to Initiate Investigations in Certain 

C/wum stances
As noted above. Treasury and other federal agencies doubtlessly 

frequently learn of foreign government subsidies that may bo illegal 
under the countervailing duty statute. The. nature of these'illegal sub 
sidies is such that United States producers c,;ten do not have accep* to 
that kind of information. Accordingly, the Act should bo amended 
both to require Treasury to consult with Sfafe and other agencies as to 
information they may have on illegal subsidies, and to require Treas-

tial subsidies unlawful under the countervailing duty statute. 
-?. Avfliorizwrj aPrirofe ^ai>sc oj Action

pragainst any importers and foreign producers who bene'fit xi Wll , , uill, 
subsidy. As fWijjwd more fully in the antidumping- context, a private 
cause of action is a traditional remedy that has greatly enhanced the
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enforcement of the antitrust laws. The creation of a private cause of 
action in the case of illegal foreign government subsidies would pro 
vide domestic producers with a remedy far more effective tluan those 
now possible under the Act and ^yould significantly deter foreign pro 
ducers and importers from accepting bounties and grants.

C. AMEXDMEXTS TO CLARIFY, SPECIFY AXD IMPROVE THE SUBSTANCE
OF THE STATUTE

7. The, Term "Bounty or Grant"
The statute should be amended to define with some specificity the 

pivotal term "bounty or grant." The few cases decided in this area 
hardly provide the clear meaning which effective statutory enforce 
ment requires. Fleshing out the bare hones of the term "bounty or 
grant" involves a number of considerations. While these issues are not 
limited to the two that follow, these are major questions which clearly 
need the attention of Congress.

(ft) The Remission of Indirect Taxes.—The Zenith case, now before 
the Supreme Court presents the issue of whether the remission of in 
direct taxes (such as excise taxes) is a "bounty or grant" under the 
Act. Treasury and the courts have differed on the matter. Such a re 
mission is indeed a subsidy for exports—a benefit given only to one 
who sells his goods to other countries. Whatever the Supreme Court 
decides, it would greatly enhance the Act's effectiveness if Congress 
specifies that such a remission is a "bounty or grant" and illegal under 
the Act.

(1)} The Effect of Subsidies of Exports to Third Countries.—In 
pome circumstances, a foreign government may cease or never initiate 
illegal subsidies for exports to the United States while granting those 
subsidies for exports to third countries. The Act should be amended 
to provide that, in that circumstance, the subsidies must be pro-rated 
among all exports, including those to the United States, for counter 
vailing duty purposes. Money is fungible—and, a subsidy for exports 
to a third country clearly permits a foreign producer to reduce his 
price to the American market by giving him additional funds desig 
nated solely to subsidize his exports. Indeed, without such an amend 
ment, an exporter can accept subsidies for third country exports but 
not, technically, for United States-bound exports—and thereby read 
ily gain the def-ired subsidy of all exports and yet evade the structures 
of the American countervailing duty statute.
'2. inquiry Determinn.tio'ns and the Generalized System of Preferences 

The Act requires an injury determination only if a product is nor 
mally imported free of duty. However, if the reason for the duty-free, 
status of imports is that those imports have been permitted to avoid 
the payment of duty under the Generalized System of Preferences, 
an injury determination should not be required. Tn that case, the im 
ports would be dutiable but for the special waiver of tariffs through 
(1SP. Tt is most inequitable to require the additional hurdle of an in 
jury determination where a country granted the benefit of GSP treat 
ment has been found to have abused that grant by illegally subsidizing 
United States exports.

The Ferroalloys Association gain thanks the Subcommittee for its 
interest in the serious problems of effective enforcement of our unfair
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trade laws relative to imports, and its desire to address those problems. 
The Association also thanks the Subcommittee for the opportunity to 
suggest some answers to these problems. It believes that new legisla 
tion as suggested herein is necessary to correct the present abuses and 
weaknesses. Our industry is beleagured by unfairly priced imports; 
and, as is true of many other industries, these problems must be dealt 
with realistically and reasonably promptly for the future welfare of 
our industry.

We will be happy to provide any additional information which the 
Subcommittee may request. 

Very truly yours,
GKORCJK A. WATSON*, Executive Director,

FLORIDA FRUIT & YKC.KTABLK ASSOCIATION.
Orlundo, Flo.. March 30.1978, 

Mr. JOHN M. MARTIN*. Jr..
Chief Counsel, Committee on. Way* and Mea-n*. House of Representa 

tives, Washington, D.C.
DEAR MR. MARTIN* : F\vida Fruit & Vegetable Association (here 

inafter referred to as "I' T/\ . "') is an agricultural, nonprofit coopera 
tive association without «... t 'i'al stock, incorporated under Florida 
law, for the purpose, among others, of providing its members with 
the means of securing State and Federal recognition of problems in 
cident to Florida agriculture, and aid in the solution:- thereof.

Vnder its charter the members, who must be agricultural producers, 
elect a Board of Directors and a President from amongst is grower 
members. The Florida Commissioner of Agriculture is also an e.r 
officto member of the Board which is the governing Ixnly of FFVA 
and formulates its overall policies.

FFVA operates on a committee system which initiates recommen 
dations for the Board of Directors. These Committees include eleven 
Commodity Committees, and two Grower-Processor Committees, each 
of which is chaired by a member of the Board of Directors and is 
comprised of a sufficient numlxT of members to give adequate repre 
sentation to each geographic area of production within the State. 
There is also a Committee on Labor and a Committee on Competition 
and Marketing Agreements, each of which is comprised of a sufficient 
number of committee members to adequately represent the FFVA 
membership geographically. The President and The Florida Commis 
sioner are <-,r offir/o memlxM's of all FFVA committees.

Efficient vegetable production in Florida depends upon a more or 
less continuous operation during the fall, winter and spring seasons 
of each year with the tropical fruit industry taking up the slack in 
the summer. Each growing season or period is an integral and vital 
factor in the overall vegetable operation within the State as there 
is an interdependence of one season upon the other for labor, equip 
ment, marketing specialists and efficient farm operators. If any grow 
ing season r.r period is removed or \\eo'« -ned a situation is created in 
Florida that encourages imports >•? unain commodities whiih. in 
turn, limits Florida's production, :»<vl has a direct bearing and influ-
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ence on the activity and success of the preceding, as well as the suc 
ceeding growing season.

The production of agricultural products in Florida, particularly 
fresh fruits and vegetables, is quite different from any other industry. 
Foi1 some commodities, the seasons are very short. The producer has 
only a few weeks to market his product and due to the high perish 
ability of most items, storage is out of the question. This prevents him 
from averaging his profit or loss over long, periods of time. If he is 
placed in an unfair position to compete, then he has no chance of 
recovering later.

In recent years, production costs of Florida growers have increased 
sharply each year while the agricultural picture has changed rapidly 
MI some of the competing countries, primarily Mexico and the Oarib- 
uean. Thus, Florida producers now find that present tariff's are inade 
quate and for the past several years they hav<- consistently asked that 
the Federal government give serious consideration to some type of 
import quota or marketing program in order that a viable Florida 
agricultural economy may l>e preserved.

In response to Pres« Release No. 37 of the Subcommittee on Trade 
released on February 6, 1978. FFVA recommends and urges that 
the Subcommittee initiate an oversight hearing on the adequacy of 
existing U.S. law to assure that fruits and vegetables produced in 
Florida during the fall, winter and spring seasons will have fair ac 
cess to markets in the United States. Such hearing should look to the 
development of legislation ether than and in addition to the specific 
legislation and legislative proposals referred to in Press Release No. 
37. Such other legislation should be specifically designed to provide 
an opportunity for continuing and improved fair market access for 
the agricultural production of Florida.

It is the sentiment of the Florida grower that as a citizen of the 
United States he should be entitled to full priority when it comes to 
domestic marketing opportunities and that he and his employees 
should not be subjected to the adverse effects of foreign competition 
when their own productivity is adequate to meet the needs of the 
American people. The transfer of increasing numbers of farm opera 
tions and food processing operations to nearby foreign countries is 
evidence that we do not have a a economic climate conducive to the con 
tinued expansion of our agricultural industry in competition with 
countries which have cheap labor and much lower standards than ours 
even though the population growth alone warrants and, in fact, will 
demand an increased production of food stuffs in the immediate years 
ahead. Much of the problems we have are documented in the record 
of previous hearings of your Committee on matters of foreign trade.

In view of the foregoing, it is evident that there is very little relief 
from unfair competition provided for ,in industry like ours in the enu 
merated sections of Title [I of the Trade Act of 1074. In fact, the entire 
Act has been a threat to our industry. 

Sincerely yours,
JOFFRE C. D.vm, 
Secretary-Treasurer.
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STATEMENT OP TIIK FLOIUIU TOMATO EXCHANGE, WAYNE HAWKINS,
EXECUTIVE VICE PRESIDENT

The Florida Tcxnato Exchange Is a non-profit cooperative agricultural 
association whose members represent about 8C percent of the volume of 
fresh tomatoes shipped from Florida each season. The Florida Tomato In 
dustry has F.O.B. sales totaling more than 150 million dollars annually 
and represents more than one-third of the total value o f all fresh vege 
tables commercially produced in Florida each year. The Florida Tomato 
Industry provides jobs for more than 7,000 workeiS, many of whom are not 
qualified for other employment due to their educational background.

There is a great need for a new United States foreign trade policy 
that is reasonable and fair. It should protect the jobs of Americans whose 
source of livelihood is removed or threatened by foreign competition. For 
many years, the Nation has been experimenting With the strange philosophy 
of inviting progressively greater volumes of assorted alien commodities to 
be marketed in this country, irrespective of their effect on this Nation's 
employment situation and irrespective of our balance-of-payments position. 
The free trade doctrinaries have prevailed because they have been able -- 
through the masquerade of promise and concession   to divide industry 
against industry and section against section each time that opportunity 
for enactment of sensible trade legislation Is in the making.

As a consequence, steadily Increasing imports have forced a number 
of domestic producers out of business, taking a steady toll of jobs all 
across the country.

Our present foreign trade policy is somewhat confusing since the 
United States, a relatively new but very successful nation, is trying to 
change the policies of other older nations who are more experienced in 
the field of foreign trade. We should strive for truly reciprocal trade 
with the proper restraints necessary to prevent serious injury to our own 
industries, just as other nations have been doing and are doing today.

The present tariff schedules are not sufficient to protect Airerican 
industry -- yet, mar-y of these will be further reduced or eliminated if 
free trade advocates have their way. The United States is the greatest 
nation in the world, even with all of its foreign give-away programs. 
However, it is time that consideration be given to the American producer. 
The Florida tomato producer cannot compete with imports from Mexico, which 
has very low wage rates, as long as the federal government continues to 
grant special privileges to the imported goods. The great technological 
advantages once enjoyed by American producers are rapidly disappearing 
because we share them with our competitors at the expense of the American 
tax payer. Unfortunately, the producer :annot operate on a deficit bud 
get like the federal government. He must pay his debts or go out of busi 
ness. In order to pay his debts, he must be able to maiket his products 
at a reasonable profit. It has reached the point where this can bf. done 
only with protective tariffs or implementing an import quota or rt-arket- 
sharlng type program that will assure him of a market for his commodity.
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Current policies of tho federal government seem to be inconsistent 
and, therefore, place the agricultural producer in an impossible position. 
On the one hand, every attempt seems to be to force the producer to increase 
his production costs. This phase includes the Imposition of higher wages 
and taxes, stricter laws and administrative policies concerning labor and 
the use of insecticides, the payment of more and more welfare and unerroloy- 
ment -- which depletes the available work force. On the other hand, attempts 
are constantly being made to reduce or remove present duties and tariffs, 
to grant concessions to importers giving them a marketing advantage and 
ignoring p)c;as for relief by the affected industries, thereby forcing the 
American producer to compete with foreign countries . hich have substandard 
levels of living as compared with the United States.

If the producers of food stop prcducing, the United States could 
rapidlv lose its position as the Sest-fed nation in the world and citizens 
could actually starve to death in the "land of plenty." Many people who 
depend on agriculture for their livelihood will be out of employment, not 
to mention the serious effects that further imports will have on our balance 
of payments, or the fact that in due course of time, the American people's 
dependence on many important food items would be at the mercy of the 
frivolities or caprice of foreign government.

The present fuel shortage in this country is an excellent example of 
what can happen if you depend too heavily on Imports. You can park your 
automobile and walk if you are forced to; but what will happen if the 
present trend continues and we end up depending on foreign countries to 
supply our food. You can't very well stop eating and prices will im 
mediately escalate to whatever level the traffic will bear.

Host of the preceding statements were taken from testimony presented 
to the Ways and Means Committee more than twelve years ago. Since then, 
testimony has been presented or briefs filed with the U. S. Tariff Com 
mission, the House Ways and Means Committee, the Senate Finance Committee, 
the Senate Agricultural Committee, the House Agricultural Committee and 
the International Trade Committee along the. same lines. Also on two oc 
casions, the President of the United State 1., has been petitioned to obtain 
an agreement with Mexico under Section 20*4 of the Agricultural Act of 1956, 
limiting the export from that country and the importation into the United 
States of fresh tomatoes since domestic producers are being adversely af 
fected by increased and excessive tomato imports from Mexico.,

No relief has been granted and the situation now is worse than ever. 
The only success we have had has been blocking attempts to reduce or remove 
the present Import duty on tomatoes. Florida's production of fresh tomatoes 
has remained relatively constant for the past ft years with total shipments 
ranging from 19 to 25 million 30-'b. equivalents. One or two variations 
occurred, but they were due to adverse weather condition in thos<! particular 
years.

The greatest threat facing the Florida Tomato Industry tods   is still 
unrestrained Imports from Mexico, a country that is not even a member of
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GATT but i s yifinlod all of the privileges of GATT by the United States. 
The statistics contained in Appendix No. 1 attached to this statement 
verify that import! have been climbing at an alarming rate. During 
1976-77 the United States imported 781,716,000 pounds of tomatoes from 
Mexico. This set an all-time high and was 35 percent more than the 
imports of 1971-72, only five years ago; it was 103 percent more than 
1966-67,only ten years ago; and it was 2^0 percent more than 1961-62, 
only fifteen years ago.>

The 1976-7/ imports also reflect a 70 percent increase over 1968-69i 
the year that Feii»Tal Marketing Order No. 966 -.overing Florida tomatoes 
was reactivated in an effort to aid in the orderly marketing of Florida 
tomatoes. Most of the regulations issued under che order deal with grade, 
size, quality and maturity standards. These regulations have helped to 
standardize the package of Florida tomatoes offered for sale, have pro 
vided the consumer with a better product and have offered some degree 
of stability in the n-arket.

Unfortunately, most of the orderly marketing procedures providec by 
the marketing order have been seriously undermined by imports from Me CO 
and the preferential treatment granted to Mexican imports by the United 
States government.

An example of this is the efforts of the Florida Tomato Industry to 
amend Section 8(e) of the Agricultural Marketing Agreement Act ol 1937 
so that Mexico would have to grade and si :e tomatoes in accordance with 
the regulations imposed on domestic shipments. This amendment has passed 
the Senate twice, most recently as S.91, and passed the House as an amend 
ment to the 1977 Farm Bill, but was stricken in the Conference Committee. 
The companion bill, H.R. Jhk, is now buried in the Subcommittee on Domestic 
Marketing, Consumer Relations and Nutrition of the House Agricultural Com 
mittee, with apparently no hope for action. All Mexico has to pack is a 
U.S. ND. 3 that is at least 2 and A/32 inches in diameter. There is no 
way of really knowing what is in a box of Mexican tomatoes, so consequently, 
they are usually cheaper and totally disrupt the orderly marketing practice.

There are numerous avenues for relief under the present trade laws; 
however, most of them do not apply to perishable goods ->r the investi 
gative mechanism moves so slowly that the patient is dead before the 
doctor ever arrives. The United States continues to lose every time we 
sit Hown to negotiate trade agreements. We can no longer sit down at a 
table and see how much we can give away and get nothing in return.

Basically, the principal of free trade is good, but it must be fair 
trade. The only way to have complete free trade is to have complete 
free movements of the inputs to trade. In other words, don't impose 
federal restrictions on our land, equipment, seed, fertilizer, pesticides, 
water usage, labor usage, packing facilities, cartons, transportation, 
social security, taxes, etc., and allow our competition to operate totally 
free of these requirements unless some compensating import restrictions 
are placed on them. Unless this is done, there is no way you can compete 
equally.
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Imports from foreign countries, should meet the same stringent re 
quirement; placed on domestic commodities. They should be labelled all 
the way to the consumer so they kno* what they are buying and where it 
was produced. Regulations should be put on imports preventing them from 
being consigned all over the United States to compete with domestic 
products that have a much higher cost of production. There are laws 
preventing dumping but they have never been properly used to protect 
the perishable agricultural industry.

We have an excellent example of the need for protection in fresh 
tomatoes this year. Last year we had a freeze in Florida and Mexican 
imports of tomatoes set an all-time record at extremely high prices. 
The Mexican growers increased plantings 20 percent this year and have 
been flooding the United States market since January 8, 1978, with fresh 
tomatoes that are offered for sale at Nogales, Arizona, at prices that 
reflect a fraction of the Florida P.O.B. market. During most of January, 
February and March, these tomatoes were offered for sale at prices that 
didn't even cover costs of production which certainly constitutes dumping.

A number of Inquiries were made to determine what action could be 
taken to obtain relief. In every instance, representatives of the govern 
ment bodies who would rule on such requests in effect told us not to waste 
our time or money asking for an investigation since they would rule against 
us. We did request action under Section 20k of the Agricultural Act of 
1956 on February 7, 1978 (attached as Appendix No. 2). As of this date, 
no action has been taken on our request. Again, we point out the mecha 
nism for relief for perishables does not work and takes too long to be 
helpful if it did work.

We hope this subcommittee will consider relief from imports for the 
perishable agricultural industries based on average wholesale prices. For 
instance, if the average F.0.8. price for tomatoes is 90 percent of parity 
or better, there would be no restrictions on imports other than the present 

' tariffs. If the average F.O.B. price dopped below 90 percent of parity, 
imports would be limited to 75 percent of the base period which could be 
the average imports of tomatoes for the previous five or ten years. If 
the average price dropped below 80 percent of parity, then imports would 
drop to 50 percent of the base period; and when they were less than 70 
percent of parity, the imports would drop to 25 percent of the base period, 
etc.

The percentage figures used here may not be exact, but the concept 
would still prevail.- The base periods should be as short as possible, 
preferably weekly and certainly no longer than monthly. This idea would 
assure the consumer of a steady flow of merchandise at reasonable prices. 
When the market is high, imports would come in freely; and when it is 
cheap, the American producer would supply the market. There certainly 
should be no objections to a program of this type.

Mexico imposes very strict regulations on l-nports into their country. 
It is impossible for Florida to ship fresh produce into Mexico during 
their season. It is difficult to explain to a Florido producer why our 
government continues to make concessions to Mexico, threatening his very 
livelihood, when Mexico in turn slams the door in his face. There is a 
lot of truth in the statement made by Senator Talmadge at the Senate 
Agricultural Committee hearings on March 8, 1978, when he said, "What we 
need is an American desk in the State Department."

Agriculture made this country what it is today and it can save it 
with just a little help. We don't expect a guaranteed profit like so 
many industries today. We just want a fair chance to make a profit and 
increased government interference in running our business is not the answer. 
Supporting us by controlling imports is the answer.
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APPENDIX 2

FLORIDA TOMATO EXCHANGE
~——— A \'.(i|»fofji \i;m ui'hirul ('nii/<rniir <' \SSM. M'IMH ————

1. il |ili,i<ii'|llli|H'l| lilTI \

February ?,, 1978

The Honorable Robert Bergland 
Secretary of Agriculture 
U S Of ;>,irtni-nt of Agriculture 
Independence and l<tth Streets 
Washington,- D. C. 20250

Dear Secretary Bergland:-

It has been two wee!s since I sent you a Mailgram explaining the disas 
trous effect that unrestrained inports of Hexican tomatoes arc having on the 
Florida Tomato Industry by totally"shattering the United States pricing struc 
ture for this commodity. I explained 'hat the situation was desperate and 
as^d your help in reconnend ing a solution to the problem. To date, I have 
not received a reply from you.

The situation has become more desperate. I told you that from January 15 
through January 23 Florida shipped 636,SO1! 30-pound equivalents of tomatoes 
while Mexican imports totalled I,3I9 > 79'* 30-pound equivalents. Updating these 
figures to include shipments through February 6, 1978, Florida has shipped 
1,901,863 and Mexican imports total 3.695,7^5. The price beimi asked for 
Mexican imports is much less than the price being quoted for F orida tomatoes. 
In fact, the price for Mexican imports is considerably below costs of produc 
tion in bo'h Florida and Mexico. Many of the Mexican tomatoes are being sold 
on the cuff all over the United States and you, as an agriculturist, know 
what thi does to any market.

The Florida Tomato Exchange on behalf of its members who represent about 
80 percent of the volume of fresh tomatoes shipped from Florida each year 
respectfully requests through you that the President of the United States, 
under the authority contained in Se.cticn 20^ of the Agricultural Act of 1956. 
seek to obtain an agreement with Mexico limiting the export from that country 
and the importation into the United States of fresh tomatoes since domestic 
producers are being adversely affected by Increased and excessive tomato im 
ports from Mexico.

During recent years,; imports of fresh tomatoes into the United States 
from Mexico have increased to such an extent as to disrupt the market for 
tomatoes produced in the United States. This increase in imports has been 
caused in large part by lower costs of production in nexico, especially in 
wages paid to agricultural employees, which it is the policy of the United 
States to maintain at relatively higher levels than other countries. Because 
of this unfair disparity in costs of production which exists in Mexico by 
reason of the payment of substandard wages, It is practically certain that 
imports of fresh fruits and vegetables will continue to increase and further 
destroy the market for tomatoes produced in the United States.

I'nsl <)ffii.i' II" v -Mh.lS ••Hill Kasl (.iiluni,il Drive* Or l.iniln. I lor nl.i .unit
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The Honorable Robert Berqland -2- February 7, 1978

This oioblen has been well documented in recent years and is known to 
the United States Departmer'-t of Agriculture, the International Trade Com 
mission, the United States :0epartment of State, the Special Representative 
for Trade Negotiations, the Committee or, Ways and Means and other responsible 
officials and groups who ha've been concerned with foreign trade. It is there 
fore not my intention to burden this formal request with evidence of a problem 
that is already a matter of rerord.

The Exchange further respectfully suggests and recommends that befoie ini 
tiating such an agreement with the Mexican government that those authorities 
in the United States government who will be empowered to effectuate these nego 
tiations seek the advice and counsel of representatives of the Florida Tomato 
Industry who have b'.-on affected by these imports in order to arrive at fair and 
just terms that will provide for orderly marketing. Any agreement reached 
should include quantitative limitations on the amount of fresh tomatoes imported 
into the United States that will avoid injury or threat of injury to domestic 
producers and the economy in the American areas of production affected by the 
Importation of Mexican tomatoes.

We urge that this tequest be given immediate and favorable consideration 
since any further delays in appropriate action on the part of the United States 
government to resolve this problem will be disastrous to the affected segments 
of our agricultural economy.

Sincerely yours,

Wayne Hawk ins
Executive Vice President

WH:mjc

cc: Florida Congressional Delegation 
Florida Tomato Exchange Membership
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STATEMENT OF NOEL HEMMENDINGER, ESQ., WASHINGTON, D.C.

RECOMMENDATION'S FOR AMENDMENTS IN U.S. IAWS TO PROVIDE RELIEF 
FROM UNFAIR TRADE PRACTICES

This statement is submitted in response to the Committee's invita 
tion (Cong. Rec., February 9, 1978, page H935) by Noel Hem- 
mendinger of the Washington law firm of Hemmendinger, Whitaker 
& Kennedy, 1325 K Street, N.W., Washington, D.C. 20006.1

The Subcommittee has invited views on how U.S. laws to provide 
relief from unfair trade practices and regulations pursuant to such 
laws should be amended to provide more expeditious, effective, and 
equitable relief for domestic industries from unfair practices affecting 
import competition, with respect specifically to operations of the Anti 
dumping Act, the countervailing duty law, Section 337 of the Tariff 
Act of 1930 as amended and Section 301 of the Trade Act of 1974.

The law firm has had long experience in representing U.S. import 
ers and foreign exporters to the United States in proceedings under 
these laws. The law firm is registered under the Foreign Agents Reg 
istration Act as an agent for a number of foreign principals. How 
ever, this statement reflects the views of Noel Hemmendinger only and 
is not necessarily in accord with the views of every member of the 
firm or of any particular client.

SUMMARY 
Introduction

For both substantive and procedural reasons, the laws against so- 
called unfair trade give just cause for complaint to both American 
importers and U.S. trading partners and need amending. Because of 
tho time and expense involved, they are also frustrating to U.S. pro 
ducers having just complaint. The remedy lies not in tighter laws but 
in consolidation of proceedings and in mechanisms to resolve the 
controversies; at an early date.
Antidumping Act

(a) Section 205(b) of the Act, added in 1974, (the so-called cost of 
production provision), is ill conceived and should be repealed.

(b) The administration of the Antidumping Act errs seriously 
against exporter-importer interests in disallowing adjustments for cir 
cumstances of sale that are required by the law and in comparing 
each export transaction with an average home market price, contrary 
to the intent of the law. Procedures for settlement of cases at an early 
stage should be developed.
Countervailing Duty Law

Assuming Treasury's discretion is affirmed by the Supreme Court in 
Zenith, the countervailing duty law still has serious defects harmful 
to U.S. domestic and international economic interests. Regardless of 
the outcome in the MTN, an injury test should be introduced as soon 
as possible. The Executive should have discretion to weigh the com-

1 The law firm Is the successor to Stitt, Hemmendinger and Kennedy which on Julv 1. 
1977 mereed with the Cleveland, Ohio law firm of Arter & Hadden and Columbus, Ohio 
law firm of Knepper, White, Arter & Hadden.
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peting interests involved, including the legitimate interest of develop 
ing countries in offering incentives to exports.

Section 337 is burdensome and unnecessary and should be repealed, 
except perhaps with respect to patent cases.

Unified Prn^dure.— ln the longer term, the statutes presently em 
braced in Titles II and III of the Trade Act of 1974 should be thor 
oughly reviewed and revised with a view to the establishment of a 
single consolidated proceeding for relief against imports.

INTRODUCTION

U.S. unfair trade practice laws at present are justly accused of 
amounting to non-tariff trade barriers, because the proceedings are 
expensive and complex, because there are duplicative proceedings, and 
because there is risk of overkill. Defects are detailed uelow in respect 
of each of the laws. In contrast, Title II of the Trade Act, the so-called 
escape clause, appears to have achieved a proper balunce and is work 
ing as it was intended to work. It is natural that domestic interests are 
not always content with the result, but if they cannot persuade the 
President, after an affirmative finding by the ITC, they have the re 
course of Congressional override. Trade issues, like all other issues, in 
the last analysis involve a contest of competing forces in the American 
society. The present Title II permits these forces to be exerted and 
leads to a decision based upon all of the legitimate considerations 
involved.

The laws against so-called unfair trade, on the clher hand, present 
two grave problems. First, the conception that certain types of con 
duct can be characterized as unfair and automatically stopped when 
discovered is a serious oversimplification. Intelligent decisions in the 
field of trade policy require a balancing of the various interests in 
volved. Some person must have the authority to do this. Second, the 
laws directed at "unfair"' acts require investigations of conduct in the 
home country, which are resented and which are frequently not effec 
tive. It is much better, wheneA.. possible, that trade policy decisions 
be based upon facts which are discoverable in the United States rather 
than to require determinations by U.S. authorities with respect to for 
eign acts.

The laws lead to frustration and vexation for the U.S. complainants 
and not just for the respondents. This has led to some suggestions for 
tighter time limits, but this is no solution. For instance, dumping in 
vestigations under the present law are extremely complicated, and it 
frequently taxes Treasury's resources to accomplish them within the 
existing time limits. Much of the frustration could be removed if sug 
gestions are adopted for a unified proceeding and for mechanisms to 
resolve disputes without going through the full proceedings, both of 
which are discussed below.
/. The Antidumping Act 2

A. Comparison of each export transaction with average home 
market prices is unfair.—The Treasury phase of a U.S. antidumping

"The material In A. B and C is based upon the statement of this law firm in the Novem 
ber, mr Oversight Hearing of this Subcommittee on the Adequacy and the Administration 
of the Antidumping Act of 1921, Serial 95-46, pages 124-27.
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investigation normally involves a comparison of prices in sales to the 
United States with prices in sales in the home market, with appropri 
ate adjustments. Section 153.16 of the regulations provides as follows:

Where the prices of the sales which are being examined for a determination of 
fair value vary (after allowances provided for in §§153.9, 153.10, 153.11, and 
153.15). determination of fair value will take into account either the prices of a 
preponderance of the merchandise, or the weighted averages of the merchandise 
thus sold. Unless there is a clear preponderance of merchandise sold at the same 
price, weighted averages of the prices of the merchandise sold will normally be 
used. If there is not a clear preponderance of the merchandise sold at the same 
price and weighted averages of the prices of the merchandise sold are determined 
by the Secretary to be inappropriate, the Secretary will use any method for 
determining fair value which he deems appropriate.

Under this regulation, in the course of the fair value phase of the 
dumping case, i.e. the Treasury Department investigation, informa 
tion is given to Treasury with respect to each export sale and this price 
is then compared with an average home market price as calculated by 
Treasury from the data submitted.

If one imagines a simple model in which the sales in the home 
market are exactly the same as the sales for export to the United 
States in a given period, then it is obvious that by the prevailing test 
one-half of the sales for export aro found to be at less than fair value 
margins. Thus, it is commonplace that under the administration of 
the U.S. law, dumping is found where by any normal test there is no 
dumping, and margins are found exceeding true margins. This prac 
tice does not flow from the language of the statute and can readily be 
remedied by changing the practice.

We understand that after a dumping finding is made Treasury does 
not follow the average technique, but looks for a sale in the home 
market with which to compare eacli entry into the United States. This 
practice should be adapted to the fair value phase of the investigation. 
Less than fair value sales should not be found if, in comparing the 
band of export sales with the band of home market sales, there exists 
a home market sale corresponding to the export sale under 
examination.

/?. Section 205(b) of the Aft relating to sales in the home market 
below coat of production is seriously defective.—In the Trade Act of 
1974 an amendment was made to the Antidumping Act of 1921 to add 
§205(b) as follows:

Whenever the Secretary has reasonable grounds to believe or suspect that sales 
in the home market of the country of exportation, or, as appropriate, to countries 
other than the Unite'1 States, have been made at prices which represent less than 
the cost of producing the merchandise in question, he shall determine whether, 
in fact, such sales were made at less than the cost of producing the merchandise. 
If the Secretary determines that salt's made at less than cost of production (1) 
have been made over an extended period of time and in substantial quantities, 
and (2) are not at prices which permit recovery of all costs within a reasonable 
period of time in the normal course of trade, such sales shall be disregarded in 
the determination of foreign market value. Whenever sales are disregarded by 
virtue of having been made at less than the cost of production and the remaining 
sales, made at not less than cost of production, arc determined to be inadequate 
as a basis for the determination of foreign market value, the Secretary shall 
determine that no foreign market value exists and employ the constructed value 
of the merchandise in question.
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The regulations (§153.5) track the statute but add the following 
sentence:

The cost of production ordinarily will be computed on the basis of the actual 
costs of materials, labor and general expenses, excluding profit, or, if necessary 
on the basib of the best evidence available.

The provision was drafted in the Treasury Department and was in 
the Trade Act of 1974 as submitted to the Congress by the Executive 
Branch. There is very little legislative history. The observations of the 
House Ways and Means Committee and the'Senate Finance Commit 
tee express concern that sales below cost of production would other 
wise escape the purview of the Act, without further explanation, and 
stress the provisions that to be operative the provision must involve 
sales for an extended period in substantial quantities and at prices that 
would not fully cover all costs within a reasonable period of time, 
implying that the application of the rule would be unusual.

Section 205 (b) may appear to represent a reasonable defense to ex 
cessive foreign competition when world demand is slack, but in actual 
ity it is contrary to U.S. international obligations, crude, capricious 
and very likely to be harmful to U.S. economic interests.

Section 205(b) was challenged in the Antidumping working party 
of the GATT as contrary to Article VI of the GATT which provides 
that the comparison shall be mad'* with "the comparable price, in the 
ordinary course of trade, for the like product when destined for con 
sumption in the exporting country, or, in the absence of such domestic 
price, . . ." by third country sales or cost of production, and Article 2 
of the Antidumping Code. The latter repeats the above quoted lan 
guage of Article VI of the GATT, but additionally provides in Arti 
cle 2 (d) : "When there are no sales of the like product in the ordinary 
course of trade in the domestic market of the exporting country or 
when, because of the particular market situation, such sales do not 
permit a proper comparison, the margin of dumping shall be deter 
mined" by third country sales or cost of production.

It is submitted that'the challenge is correct because Article VI is 
unambiguous; if there are domestic sales, they must be used. The 
Antidumping Code expression "if such sales do not permit a proper 
comparison'' was intended to cover the case of an inadequate number 
of sales, and thus to legitimize the practice of disregarding home mar 
ket sales if too few to indicate a comparable market. That expression 
cannot be stretched to legitimize disregarding a large number of do 
mestic sales made in the usual course of trade, on the ground they were 
below average costs. So drastic a change cannot be read into a general 
expression of this sort. >"or can it reasonably be argued that below-cost 
sales are ipso facto not in the usual course of trade.

Section 205(b) can also be productive of maximum international 
discord by requiring an examination by U.S. officials of data of for 
eign producers that may be highly confidential, and not revealed even 
to their own governments.

The provision had its genesis in the Canadian Sulfur Case of 
1972-73 in which counsel for complainant, the Duval Corporation, a 
Texas sulfur producer, had claimed that sales below cost of produc 
tion were ipso facto sales below fair value under the Antidumping
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Act. The Canadian sulfur in question was a byproduct of the produc 
tion of natural gas; it was claimed that it was sold at prices which did 
not fully cover all costs. After briefs and extensive considerations, the 
Treasury Department rejected the contention that sales below cost of 
production were ipxo facto violations of the Antidumping Act. F.R. 
April 23. 1973. (Ironically margins were nevertheless found and that 
case has been caught up in the assessment of antidumping duties since 
the 1974 Act. A large file has accumulated on the issue of when a prod 
uct is a co-product and when it is a by-product, since if it is a by 
product it is not expected that its price will cover fully distributed 
costs.)

Based upon discussion with many people involved in the 1974 Act 
legislative process, we belie. e that little if any thought was given to the 
consequences of using statutory constructed value, with its built-in 
minimum 10 percent general expenses and 8 percent profit. (Section 
206 of the Antidumping Act, 1921, as amended, 19 U.S.C. § 169.) The 
drafting technique that was adopted permits an argument to be made 
that the provision is consistent with the Internatior al Antidumping 
Code. It provides that less-than-cost domestic sales and third country 
sales would be disregarded, leaving constructed value as the third basis 
for fair value. In fact, however, there is a largly unanticipated conse 
quence, which is not onlv unfair to the foreign producers but poten 
tially quite undesirable for I T.S. consumers and the U.S. economy. If 
prices in the home market are 1 percent bolow production cost, export 
sales to the I .$. cannot be made unless there is an 8 percent profit.

In the case of economic goods like steel mill products, harm to the 
U.S. economy is a likely and serious consequence of the application 
of the new rule. Faced with decline in demand, the strong tendency 
of the oligopolistic U.S. industry is to reduce production and (since 
that increases unit costs) maintain or increase prices, at the very time 
that the U.S. economy faces the dilemma of combined recession and 
inflation. Absent price controls, the discipline of imports on price 
is essential, but (considering freight and duty have to be added) is 
completely removed.

Surprisingly, there is very little history of the application of con 
structed value with the built-in minimums of 10 percent administra 
tive cost and 8 percent profit, although it has been long in the U.S. 
law. We believe that the first case in which constructed value was 
applied as a standard was in 1974, and that the only case in which a 
dumping finding resulted was the Birch Doorskins case, 40 F.R. 
48383, October 15, 1975. Accordingly, the economic consequences of 
constructed value, if it should be widely applied, have never been 
tested.

Constructed value will not always be applied, because there are often 
enough sales above cost in the home market to be a basis of compari 
son. This has been cited as mitigating the otherwise extreme effects 
of Section 205(b), but in fact it means that a new element of unfair 
ness is becoming a routine aspect of administration of the Antidump 
ing Act.

The normal practice in dumping cases is to compare average prices 
in the home market with each sale for export to the United States. 
Section 205(b) requires the Treasury Department to disregard cer 
tain prices that are below cost in arriving at the average price. The
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result is to create margins that would not otherwise exist or to enlarge 
margins, without the slightest justification in principle.

This unfairness is compounded by the fact the each export transac 
tion is compared with average prices in the home market, as explained 
in A above. Export transactions at prices above the domestic standard 
are disregarded, so that a double bias is introduced by Section 205 
(b). A group of sales below average for export to the United States 
is compared with a group of sales above average in the home market.

The unfairness could be mitigated somewhat by procedures which 
are believer to be within Treasury's discretion in interpreting the law. 
It could find the home market price for a particular article in the 
usual way, using average or predominant price, and then apply Sec 
tion 205(b) only if that price is below cost of production; and exclude 
only those sales that bring the average below cost.

The effects of Section 205 (b) can also be mitigated by a high thresh 
old test. As a matter of statutory construction, the words "reasonable 
ground to believe or suspect" in 205 (b) should be construed in pan 
passu with the expression "reason to believe or suspect" used in Section 
201 (b) of the Act, relating to the preliminary determination which 
is made after six months of investigation. That finding is made upon 
a substantial evidentiary record. The Congress was well aware of that 
in enacting 205(b). There is a strong argument, therefore, that a sim 
ilarly strong evidentiary record should be before the Secretary of the 
Treasury before he investigates cost of production. The practice of 
the Treasury Department has been to investigate cost of production 
upon fairly thin allegations in the complaint, and to decide at the be 
ginning of the investigation whether or not to do so. It is believed that 
decision at that point is not necessary. The Secretary has authority 
to extend investigations to nine months, and that could be the normal 
course i f cost of production is investigated. Only after a strong showing 
by complainants which has been thoroughly reviewed in Treasury or 
after the initial stages of the investigation have disclosed good reasons, 
should there be an investigation of cost of production. It would also 
be desirable that the Treasury Department make the charges public 
and invite comments from interested parties before such a decision.

It is clear tnat Section 205 (b) represents overkill that should be 
eliminated from the U.S. law. This conclusion is not inconsistent .rith 
the trigger price, mechanism (TPM) under which the United States 
Treasury Department monitors steel imports into the United States. 
Section 20n(b) is in a sense, the foundation for the TPM, but only in 
its broad principle of referring to cost or production arid not in its 
details. In using the cost of the world's most efficient producer as the 
basis for deciding whether an antidumping investigation will be made 
sua spontc, the Treasury Department is employing an economic and 
not a legal concept. The Treasury Department has brood discretion 
what circumstances will cause it to initiate an investigation, and even 
when the trigger price mechanism is triggered this results; only in a 
preliminary investigation to determine whether a formal and expe 
dited investigation will be instituted. Logically, therefore, if the TPM 
were legally linked to cost of production it should l»e different for each 
foreign supplier. If Section 205(b) is completely repealed, this will 
not impair the operation of the trigger price system.
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It is also evident that the long standing 8 percent profit in the defini 
tion of constructed value should be made more flexible, lest it lead to 
excessively anticompetitive consequences.

('. Difference* in circumstance* of sale.—The law provides in Section 
202 (b) and (c) that if i : s established to the satisfaction of the Sec 
retary that the difference between the home market prices and the 
exp^ii price is "wholly or party due to * * * differences in circum 
stances of sale * * * then due allowance should be made, therefor."

The regulations. Section 153.10, put an unjustified limitation on the 
unambiguous words by providing that "differences in circumstances 
of :>ale for which such allowances will bo made are limited, in general, 
to those circumstances which bear a direct relationship to the sales 
which are under consideration."

Th : s small difference in language results in refection of adjustments 
for ?ell'ng and distribution costs that are clearly different in the two 
markets and can readily be calculated under accepted accounting prin 
ciples. It leads to findings of dumping where there is no dumping, and 
to larger margins than truly exist. Treasury has been officially consid 
ering change under one regime after another.3

There are two main methods by which foreign goods are sold to the 
United States. One is an arm's length sale in the country of origin to 
the U.S. importer who is not related to the producer or exporter. In 
this situation the so-called "purchase price'' is applied. The other is 
whore the foreign producer maintains an affiliated company in the 
United States. Here, because of that relationship, the sale in the United 
State.s is the basis for comparison. Under the U.S. law, this is called 
"exporter's sales price.''

Let us suppose that for a given article there is a price at the factory, 
including a reasonable profit, of 100, and that export price or "pur 
chase price'', including costs of shipping is 105. Let us further suppose, 
as is often true, that the manufacturer maintains a sales staff, and pro 
vides advertising in the home market, so that the home market price 
is 110. If commiss ; ons are paid, these are deductible by terms of the 
U.S. statute, but the salaries ami expenses of the sales staff and the ad 
vertising in the home market are not permitted to be deducted (unless 
shown to be directly related to the retail sale). Let us add one more cir 
cumstance which frequently occurs, namely, that in addition to a sales 
staff at the factory, the manufacturer maintains distribution centers 
throughout the country of origin, at which point the price is 125. The 
overhead of these centers is clearly related to the sales in the home 
market and not to exports, and yet it is not allowed. In this situation, 
the foreign businessman is confident that he is not dumping, because 
the price, at the factory level is the same for both markets. Yet the U.S. 
Treasury would decide that there is a less-than-fair-value margin of 
25.

In short, it often happens that ihe importer buvs abroad at the fac 
tory cost, plu« profit and perhaps the cost of putting the goods aboard 
ship, and all the overhead costs of wholesale distribution in the United 
States are borne by the importer. The comparable clistribut ; on costs in 
tho country of origin are borne by the producer, and yet they are

3 ThP following pnracrnnhs are 'msed upon testimony of this law firm hpfore the Ways and 
>feans Committee whpn it was ronsidprlnji fhp Tradp Act of 1974 (Hpnr'nes bpforp thp 
Ways and Means Committee on U.K. 6767, 9'M, Cong., 1st SPSS., paj;e 1357, May, 1!)7H).
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included in the home market, price and excluded from the export price, 
in making the price comparison under the Act.

This is the practical consequence of the innocuous-sounding provi 
sion of the Regulations that costs must be ''directly related to the sale 
under consideration."

The unfairness is highlighted by the practice of the U.S. Treasury 
Department in the case of ''exporter's sales price", that is, where the 
foreign manufacturer sells through an affiliated company in the United 
States. In this situation, the Treasury Department is required by the 
terms of the Act to deduct from the sale price in this country the 
general expenses which are allocable to the sales under consideration. 
To avoid a most blatant unfairness, the Treasury Department will in 
this situation allow deduction of the general expenses in the home 
market subject, however, to the limitation of the same dollar and cents 
amount per unit as were deducted on the American side. This peculiar 
rule is nowhere to be found in the Regulations. What it amounts to is 
that in comparing the wholesale price in the United States with the 
wholesale price in the home market, the U.S. Treasury will deduct 
general expenses from both sides of the equation if to do so would 
tend to increase a possible dumping margin, but will not do so if the 
result will tend to decrease a possible dumping margin. Imagine the 
furor if such an unprincipled rule were to be written into the 
Regulations!

To apply our simplified calculations to the exporter's sales price 
situation, if the factory price was 100, than the landed duty paid cost 
might be 125 and the whole sale price in the United States, after gen 
eral expenses and profit of the selling company in the United States, 
150. Stripping the U.S. sales price down to the factory price plus the 
profit, of both factory and U.S. affiliate would result in a figure of 
105. Lot us suppose that in examining the expenses in the United 
States it is found that advertising and salesmen's salaries and gen 
eral sales overhead total 15.

As we have seen, on the home market side the wholesale price, is 
125, and the expenses for advertising, salesmen's salaries and overhead 
are 25. Only 15 of the 25 would be allowed, leaving a price of 110 and 
a less-than-fair-value margin of 5.

This would be a far smaller margin than if "purchase price" were 
applied, but it proves the unfairness in the purchase price situation. 
Treasury has no difficulty in deducting general expenses from the 
sale in the United States, so where is the difficulty in deducting them 
from the sale in the home market? [End of material referred to in 
Footnote 3]

D. Discretion if Needed to Terminate Dumping Oases Short of a 
Dumping Finding.—Tt is not necessary for a case to proceed to a 
dumping findine. with the consequent administrative burdens both on 
the Customs Service and the trade, in order to discourage excessively 
low prices. Normally companies charges with dumping are willing to 
reconsider their prices if faced with threats of a legai proceeding. A 
liberalized procedure is needed to facilitate such settlement. This can 
be accomplished under present regulations relating to discontinuance, 
(Sec. 153. 73). The moment the Treasury Department has word that 
a dumping complaint is being filed, it should notify the government
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concerned and discussion should take place, if desired, leading to an 
undertaking on the part of the industry concerned (with or without 
the participation of its government) that dumping will not take place. 
This procedure should be analogous to a consent order in judicial and 
Federal Trade Commission cases, that is, without admitting any viola 
tion, the business concerned would agree that the acts complained of 
would not take place in the future. Treasury should receive the views 
of interested parties, as at present, before the discontinuance is finally 
granted.

Such a procedure does require safeguard? so that it does not become 
a device for illegal private agreements. The Treasury Department 
should normally receive the views of other interested agencies before 
acting, and it would need basic information on which to form a judg 
ment. Normally, therefore, termination would await the filing of re 
sponses to questionnaires, but there would frequently be sufficient in 
formation for an informed judgment to be made without awaiting this 
step. The anticompetitive consequences of such settlement procedures 
arc worthy of serious consideration, but it should be borne in mind 
(hat the Antidumping Act itself is a highly anticompetitive measure. 
Therefore the scrutiny appropriate in the case of a proposed settle 
ment through a voluntary discontinuance should be designed to make 
sure first, that there is a genuine problem arising under the Anti 
dumping Act. and second, that the resolution is not more anticom 
petitive than would be a dumping finding.

2. COUNTERVAILING DUTIES

The question of subsidies is one of the most important being taken 
up in the MTX and we hope a comprehensive agreement is brought 
back from that negotiation to deal with this problem. The lines of 
necessary legislation will flow from that agreement. However, at this 
writing there is considerable difficulty both in reconciling the views of 
the developed nations on this question and in the problem which is no 
less serious, of taking account of the special interests of the develop 
ing nations. Therefore, this Subcommittee may wish to give consider 
ation to changes in the U.S. law regardless of the MTX.

Unquestionably an injury test belongs in the U.S. law. The main 
reason is that importations at low prices are in the interest of the 
U.S. economy, unless some significant U.S. interest is hurt. In defense 
of the present U.S. law, it is said that no industry will complain unless 
it is hurt and that this is a type of injury test^ but this is much too 
shallow.

The original rationale of the countervailing duty law was that gov 
ernments should not be permitted to subsidize exports to overcome the 
effects of U.S. tariffs. For this reason, until the 1974 amendment, appli 
cation of the countervailing duty law was limited to dutiable products. 
Recently the principles of the countervailing duty law have been 
pressed as a corollary of liberal trade theory, namely, that subsidies 
represent governmental interventions inconsistent with the principles 
of the free market. Such a rationale for countervailing duties, we sub 
mit, is unrealistic. The conditions under which international trade 
takes place have been determined in very large part by governmental 
interventions, both historic and existing. This is true for the United
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States, as well as all other countries. For the United States to insist 
that certain types of intervention are illegitimate and will be uni- 
laterally penalized is regarded by many nations, particularly in the 
developing world, as an unjustified intervention into their own eco 
nomic strategies.

There is no country in recent times that has developed rapidly that 
has not used various forms of incentives. Further, the United States 
has recognized the necessity of providing stimulus to development by 
extending certain trade concessions to developing countries through 
Generalized System of Preferences in the Trade Act of 1974. It is sub 
mitted that certain practices of developing countries designed to en 
courage the development of new industries should also be recognized 
as legitimate by our international trade laws. Consequently, the Con 
gress, in conjunction with its consideration of an injury test, should 
examine the special requirements of developing countries with a view 
to recognizing legitimate forms of export subsidization and the cir 
cumstances under which the United States will accept the imports 
of such subsidized products..

The application of simple mechanical rules cannot possibly do 
justice to the problems which are presented in such situations. It is 
essential, at a mii'imum, that before countermeasures are taken against 
the imports of a friendly country into the United States, there be an 
examination of the way in which this trade affects the totality of U.S. 
interests involved. This puts the focus, as it should be, upon the ques 
tion of injury. In the long run (except perhaps with respect to devel 
oped countries, where there are agreed rules that can be elaborated) 
the true test should be the same as under the escape clause. This ap 
proach would involve an abandonment of the most favored nation 
approach to the remedy, if countermeasures were found to be desir 
able. The President has this authority now, but is reluctant to use it in 
the face of the international obligations of the United States. If more 
drastic change is not made, then, at the very least, it should be pro 
vided that there is discretion in the President to negotiate solutions 
to countervailing duty problems on a government-to-government basis, 
and some special treatment for developing countries should be per 
mitted. Because this law deals with internal measures of foreign gov 
ernments, it is essential that the Congress make provisions permitting 
U.S. decision making to be in the total context of the U.S. interests 
affected and U.S. foreign economic policy toward the country 
concerned.

3. SECTION* 337 OF THE TARIFF ACT OF 1930 AS AMENDED

Of laws, legal proceedings and government staffs it should be said, 
if it is not necessary to have them, then it is necessary not to have 
them. For fifty years Section 337 and its predecessor served scarcely 
any purpose except in patent cases, and for those it was ill-suited. 
An appropriate remedy, in the Trade Act of 1974, would have been 
the repeal of Section 337 and, since there did appear to be a place for 
in rem proceedings against imports in patent cases, expansion of the 
jurisdiction of the Federal court in a patent suit. Instead of repeal, 
in a well meant effort to remedy the clear defects of the previous law, 
an elaborate procedure was established resulting in a legal and ad 
ministrative hybrid. It is excessively cumbersome and burdensome,
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because the proceedings are under the Administrative Procedures Act, 
because a special staff of the ITC is a third party in the proceeding, 
and because in addition to a presiding officer, the six commissioners, 
make the decisions.

We believe that the essential vice of Section 337 is that it combines 
vindication of private and of public rights. Where private rights are 
involved the courts remain open, and there is no showing that the 
Commission is a be ter forum. Where public interests are also in 
volved, the Federal Trade Commission Act, the Antidumping Act and 
the Countervailing Duty law afford adequate remedies.

While Section 337 remains in force, the ITC should respect the in 
tent of the Congress and suspend its proceedings when parallel pro 
ceedings involving essentially the same circumstances are underway 
under the Antidumping Act or the countervailing duty law. Although 
the intent of the Congress is not as clear in the case of other proceed 
ings, it should also exercise its discretion to suspend if there are other 
measures underway, such as a proceeding under Section 201 of the 
Trade Act of 1974, that promise relief to the particular grievance. 
The decision of the President to disapprove the Commission's Cease 
and Desist Order in the case of Stainless Welded Pipe and Tube may 
help the ITC to reach tins conclusion. A view has been expressed that 
the ITC has an obligation to go ahead in view of the statutory provi 
sion that § 337 is in addition to other remedies. To construe this as 
making it mandatory not to suspend is a distortion of the intent of the 
Congress and would represent unjustified harassment of the import 
trade. Respondents would be forced either to count on Presidential dis 
approval, which no one would be in position to promise, or to defend 
at undue expense. This Subcommittee should make its views on this 
subject known to the ITC.

It has been suggested that proceedings under § 337, dealing with 
"unfair trade'" are preferable from the standpoint of U.S. policy to 
Section '201 proceedings, dealing with "fair trade." We submit that 
even in the case of dumping and countervailing duty, this is very 
doubtful and that it is even more untrue in the ca,«e of Section 337, 
which applies standards and procedures that are not internationally 
acepted. To categorize foreign acts as unfair and to conduct investi 
gations of what is done in the foreign country is the way to provoke 
maximum discord in international economic relations. Foreigners will 
always respect the right of the United States, even if they i-egret the 
action, to take such action as the United States Government finds 
necessary to counter adverse effects of foreign competition within the 
U.S. economy. From the standpoints both of rationality and interna 
tional harmony, it is much better that the investigations focus upon 
what is happening1 in the United States rather than what is happen 
ing in the country of origin.

Recently there appeal's to have arisen a new viewpoint, that the 
Commission should not simply react to complaints under Section 337 
but that its staff should actively inquire into situations in which the 
Commission might itself institute proceedings. The Federal Trade 
Commission has jurisdiction over unfair acts in the commerce of the 
United States already, and there is no occasion for the development 
of a further bureaucracy devoted to this purpose. It is important, we 
suggest, that the interested committees of the Congress make clear 
that such an institutional growth does not correspond to their wishes.
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4. A SINGLE PROCEEDING

Wo think there is much to be said for bringing together in a single 
proceeding the various cases that are now brought under Title III 
of the Trade Act of 1974. We would also combine in such a proceed 
ing those now brought under Title II dealing with so-called fair trade. 
We made a proposal along this line in testimony before the Senate 
Finance Committee in 1974 (Hearing? on H.R. 10710, pages 1941- 
1942).

With some modifications, that proposal follows. We believe that 
it is trade neutral, in the sense that if enacted it would favor neither 
imports nor domestic products over the present situation. It would, 
however, remedy a justified complaint against the complexity of the 
choices among different procedures that domestic producers have to 
face if they seek relief from import competition. We believe this is a 
legitimate grievance and that this type of measure could do much to 
help. It would eliminate harassment from multiple proceedings, which 
gives justification for complaint to our trading partners.

1. Every application for relief from imports should be addressed 
for the Internataional Trade Commission and may, but need not, spec 
ify the relief sought. The applicant should be required to furnish 
all the information available to him relating to any of the present 
statutory standards, i.e., escape clause, dumping, foreign subsidies, 
unfair competition.

2. The International Trade Commission should promptly institute 
its own investigation, if a preliminary review determines that this is 
justified, and should make a finding with respect to the effect of the 
imports complained of upon the U.S. industries producing competitive 
products and upon other U.S. interests.

3. Whenever it appears that foreign investigations are needed, the 
ITC should so notify the Executive Branch and in that case such in 
vestigations should promptly be undertaken by the Treasury Depart 
ment if dumping or subsidization are in issue or by the foreign service 
of the United States as to other types of inquiries.

4. Reports of the ITC on the effect of imports on the domestic pro 
ducers, workers, communities in the U.S. economy and the reports of 
the foreign investigations, if any, should expeditiously lx> placed be 
fore the President or his designee. The ITC should indicate the de 
grees of injury, if any, which are found so that distinction may be made 
if appropriate, among the different standards of the present law re 
lating to remedy. If dumping is involved, consideration should be 
given in assessing injury to the margins of dumping, as at present.

5. After receiving an affirmative report, the President should expe 
ditiously take any action of the types authorized by present law that 
he finds appropriate. If the President does not take action to restrict 
imports, he should report to the Congress with his reasons and the Con 
gress should have the power to override.

6. The public and the foreign government concerned should be 
promptly informed of the institution of an investigation, and the in 
vestigation should be terminated at any point that the President, or 
his designee, after considering also the'views of the complainant and 
the ITC, determines that the grievance has been removed.
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KAISER STEEL CORP., 
Oakland, Calif., April 4, 1978. 

JOHN- M. MARTIx, Jr.,
Chief Counsel, Home Committee on Ways and Means, 
Wamfayton, D.C.

DEAR MR. MARTIN : On February 6? 1978, the Subcommittee on Trade 
requested interested persons to submit their views regarding desirable 
changes in the trade laws. Kaiser Steel Corporation welcomes the op 
portunity to present its views on this subject.

We agree with the Subcommittee that there is a demonstrated need 
for the Subcommittee to consider legislative and administrative 
changes in these laws. At the present time, steel imports are taking 
an average of 50% of the steel market in the Western United States. 
This is the largest import penetration ever reached in our region. We 
believe that imports have attained this position, and will seek to main 
tain this position, by predatory pricing, dumping, and other unfair 
methods of competition. In response to this situation, we have investi 
gated the present trade laws and supported various legal and admin 
istrative remedies designed to stop unfair competition. However, it 
is apparent to us that me present trade laws have serious deficiencies. 
We therefore support the Subcommittee's efforts to remedy these de 
ficiencies. Our recommendations are as follows:

1. Amendments to the. Antidumping Act:
(a) Lessen the Burden on Petitioners.—Under present Treasury 

regulations, the petitioner in a dumping case must present a prima facie 
case for relief in his petition. This burdensome requirement forces a 
petitioner to gather all his evidence and present it before an investi 
gation will even be initiated. We believe that a minimal complaint 
should be sufficient to initiate an investigation. The investigating 
agency would then gather the facts, instead of the petitioner.

(b) fihift the Burden of Proof.—In addition to filing a massive- peti 
tion, the domestic industry must attempt to prove facts, such as for 
eign market value, that are easily accessible to the importer. A simple 
way to solve this serious problem would be to provide that, upon filing 
a petition, the burden of proof shifts to the importer to prove that he 
is not dumping. The importer would then have to introduce evidence 
of his costs, homo market values, and constructed costs.

(<;•) Amend the. Dumping Standard.—The present preference in the 
(lumping law for determinations based upon homo market prices should 
be eliminated. The importer should have to prove both foreign market 
value and constructed value. Relief should be given if there is dump 
ing under either theory.

(d) Exclusire ITC 'Jurisdiction.—One, general issue raised by the 
Subcommittee is resolution of the conflict arising from overlapping 
jurisdiction in dumping cases. We recommend resolution of this con 
flict by transferring all responsibility for administering the antidump 
ing law to the ITC. If the ITC controlled the investigation, and if it 
were given the necessary resources, we think it \\ould be willing to 
investigate, self-initiate, and vigorously pursue antidumping cases. 
Since all responsibility would be in one agency,'we believe the time for 
completing investigations could be substantially shortened.

(e) Reducing the, Time, for Investigation.—The Subcommittee also 
raises the question of reducing the time for investigation by making
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the present three-month periods concurrent rather than consecutiv 
We support this change.

(/) Retroactive Withholding of Appramw^nt.—^VQ recommer 
that withholding of appraisement bo made retroactively to the filin 
of a petition, or to initiation of an investigation. This change, and n 
lated changes, will eliminate the importers incentive to dela 
proceedings.

(g) Reducing Time for Payment of Duties.—Another way to elimi 
nate the incentive to delay is to require full payment of estimate 
dumping duties upon entry of the merchandise. Bonds would not b 
permitted. This change would encourage importers to cooperate in th 
dumping investigation.

(&) Provide Penalties for Violation of the Law.—Instead of pro 
spective penalties, there should be fines for violations of the dumping 
laws. Flagrant or repeated violations should lead to cease and desisl 
orders. Violations of such orders should lead to exclusion of the goods 

(i) Causal Connection and Injury.—Despite the already heavy bur- 
. dens on petitioners in dumping cases, the Treasury has proposed to 

substantially increase those burdens in its "causal linkage" proposal 
(43 F.R. 2407). If the present split Jurisdiction between ITC and 
Treasury is retained, it should be made clear that ITC has the sole 
responsibility for causation and injury determintaions. Congress 
should should reaffirm its intention that only a minimal causation link 
age is necessary. A minimal standard should also be applied in the 
ITC's injury determination. Specifically, injury should ue found even 
if the product is a minor product and its market penetration is small. 

2. Amendments to the Countervailing Duty Statute: 
(a] Remedies.—We recommend that liability attach as of a tenta 

tive affirmative determination.
(6) Rebate, of Value Added Taxes.—Although the issue is presently 

pending in the Supreme Court, we recommend an amendment- to the 
statute that would make it clear that rebate of an indirect tax is a 
subsidy. 

3. Amendments to the Unfair Practice Law (19 USCA § 133V):
(a) Jurisdiction.—In our view, neither the authority of Treasury 

under the Antidumping Act nor the authority of .Justice under the 
antitrust laws has been sufficient to attack specific antitrust type viola 
tions by importers. Section 337 was clesigned to give a specialized com 
mission jurisdiction over such practices. We believe it should be made 
clear that the Commission has full authority to decide any case filed 
under Section 337, even though the case involves dumping, predatory 
pricing, or other antitrust type violations.

This issue could become esneeially crucial after the President makes 
ins decision in the Welded Stainless Steel Pipe and Tube case. (No. 
337-TA-29). On April 11.1978 the Wall Street Journal, page 3, car 
ried a report that indicated that the President mav overturn the Com 
mission's decision in that case. If he does so. Section 337 may become 
totally useless unless Congress acts.

(b) Appeal Procedures.—The Welded Stainless Steel Pipe and 
Tube Case also demonstrates the need to amend Section 337 to provide 
a review by Congress of the President's determination. This review 
would be the same as the review of Section 201 actions under Section 
203 (b) and (c). These two sections would then have consistent remedies.
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(c) Removal of Domestic Indmtry Requirements.—Section 337 is 
the only section that requires proof that the U.S. industry in question 
is "efficiently and economically operated/' This provision is irrelevant 
to the question of unfair competition. The provision can also be mis 
used to focus the Commission's attention on the manner in which the 
domestic industry is run. rather than on the unfair practices of the 
importers. We recommend deletion of this provision.

(d) Penalties.—We support increased penalties for violations of 
Section 337. including a provision which would allow the ITC to im 
pose fines of up to $10.000 a day for violation of a cease and desist 
order. We 1x>lieve that exclusion should remain as an appropriate rem 
edy for violation of a cease and desist order.

We also recommend that fines and other penalties be levied retro 
actively to the day the unfair practices commenced, or the day on 
which the Commission commenced an investigation. This change, and 
similar changes, should remove the importers incentive <o delay and 
obstruct proceedings. These changes would also make the penalty sec 
tions parallel to those in the Antidumping Act and other statutes.

4. Amendment* to Section 301 (10 TJSCA § 2411). In October, 1976, 
the American Iron and Steel Institute filed a Section 301 complaint 
with the Office of the Special Representative for Trade Negotiations. 
In January. 1978, this investigation was discontinued without any 
action being taken. The history of this case demonstrates the need 
for amendments to Section 301. We recommend an amendment which 
would remove jurisdiction from the Special Representative for Trade 
Xe.qrotiations to the ITC.

Kaiser Steel Corporation appreciates the opportunity to present its 
views on this subject. We support your efforts to correct the glaring 
deficiencies in the, present trade laws. The cumulative effect of these 
deficiencies if; to deprive domestic industry of effective remedies for 
obviously unfair and illegal competition from foreign goods. Please 
let us know if you desire any elaboration of the points raised in this 
letter, or any further information from us. 

Very truly yours,
RAYMOND A. HAILE, 

Vice President, General Counsel, and Secretary.

K MART CORP., 
Troy, Midi., May 11,1978. 

JOHN* M. MARTIN*. Jr.. Esq..
Chief Counsel, Committee on Ways and Means, House of Repnsenta- 

tires, Washington, D.C.
DEAR MR. MARTIN : By way of generalized response to the Trade 

Subcommittee's February 6, J978 press release solicitation of recom 
mendations from the public on how United States international trade 
laws and regulations "should be amended to provide more expeditious, 
effective, and equitable relief for domestic industries from unfair prac 
tices affecting import competition'', we wish to indicate first that the 
Subcommittee's statement of the- question per se is a statement of some 
political subjectivity.

With the current' pendency of the Multilateral Trade Negotiations 
under GATT auspices in Geneva, and with the generally existing ef 
ficacy of current trade laws protecting against truly unfair trade prac-
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tices, no currently demonstrated need exists to consolidate or change 
existing statutes and governmental agencies dealing with any unfair 
import trade practices, whether they be antidumping cases, "Section 
337" infringement or unfair competitive practice cases, countervailing 
duty cases, or withholding of appraisements.

Any procedural or substantive tightening of existing Import 
Restrictions would seriously increase non-tariff, and conceivably 
some tariff barriers to reasonable and economically healthy interna 
tional trade competition which benefits every American consumer and 
taxpayer.

Indeed, on May 9, 1978, Robert S. Strauss, the Administration's 
Special Representative for Trade Negotiations (and special inflation 
counselor) linked free trade policy to the Administration's increasing 
anti-inflation efforts. He stated that: "Costs, and therefore inflation, 
are best held down when goods are produced by the most efficient 
system, wherever it exists in the world."

Recent in-store comparison shopping and some purchases of 20 se 
lected import and domestic items (11 items being "hard goods" and 9 
being "soft goods" (garments)), selected by merchants because of 
sales popularity and qualification as "like or directly competitive" 
(under Trade Art standards of comparability) with domestically- 
manufactured merchandise, shows that fullv 19 of the 20 compared 
domestic items exceeded the K mart retail sales prices on the imported 
items, and shows that the retail selling prices of the 20 domestically- 
manufactured items were on average 75.9 percent higher in price when 
this average was computed over the average price percent increases 
for each of the 20 groups of comparison prices. The retail competitors 
variously shopped were 8 in number, and ranged from 3 discount- 
price merchants of general and specialty merchandise to the medium 
and very largest sized general mechandise retail chains.

While the 20-item in-store shopping comparison survey was not a 
statistically-designed sample of weighted representation, it neverthe 
less does indicate that when merchandise items are actually inspected 
on retail shelves with respect to retail selling prices, imported mer 
chandise does provide consumers with anti-inflationary bargains and 
presumably an improved aggregate economic standard of living.

To sum up. protectionist political adjustments of existing foreign 
trade laws are not needed and would be harmful. 

Sincerely,
JAMES C. TUTTLE, 

Antitrust and International Counsel.

MAX-MADE FIBER PRODUCERS ASSOCIATION, INC.,
Washington, D.C., April 14,1978. 

Hon. CHARLES A. VANIK, 
Chairman, Subcommittee on Trade, Committee on Ways and Means,

Washington, D.C.
DEAR CONGRESSMAN VANIK : The Man-Made Fiber Producers As 

sociation wishes to file the attached statement in response to your re 
quest for recommendations in regard to necessary changes in the 
Anti-Dumping and Countervailing Statutes.
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Our Association represent, member companies which manufacture 
more than 90 percent of the n.' n-made fibers produced in the United 
States. Man-made fibers, in turn, account for more than 70 percent of 
the fibers consumed by American textile mills.

Our industry is severely impacted at this time by the dumping ac 
tivities of off-shore producers. Our members in the last year have 
filed nine (9) anti-dumping petitions and we expect others to be filed 
in the near future. Our experience is that the anti-dumping and 
countervailing laws are cumbersome, time consuming and in many 
cases inequitable. We believe it is necessary to amend these laws to 
shorten time periods, effectively penalize violators and to improve 
their administration.

We appreciate the opportunity to file this statement and we stand 
ready to provide any other information you desire. 

Sincerely,
CHARLIE W. JONES, President.

STATEMENT OF THE MAN-MADE FIBER PRODUCERS ASSOCIATION, INC.
The Man-Made Fiber Producers Association appreciate the oppor 

tunity to respond to the Subcommittee's request for recommendations 
in regard to the need for more expeditious and effective relief from 
unfair practices affecting import competition.

The Man-Made Fiber Producers Association (MMFPA) represents 
member companies which manufacture more than 90 percent of the 
man-made fibers produced in the United States. Man-made fibers, in 
turn, account for more than 70 percent of the fibers consumed by 
American textile mills. The total fiber/textile/apparel industry, of 
which man-made fibers is an integral part, employs some 2.5 million 
people, the largest manufacturing employment of any U.S. industry 
sector.

There has been a rapid growth of imported textiles of man-made 
fiber, cotton and wool in the last decade—from $1.1 billion in 1966 to 
$4.4 billion in 1976 and a further substantial gain in 1977. Current 
textile imports in a,ll forms have reduced U.S. employment by more 
than 350,000 jobs. Additional displacement in occurring in the apparel 
sector at the rate of about 20,000 jobs per year in direct employment. 
Of course, as directed jobs are lost in our industry, other jobs—e.g., 
suppliers, services, etc.—are also lost.

This increase in imports and resulting increase in American unem 
ployment can only be controlled by maintaining current U.S. duties 
on textile products and by efficient and equitable administration of the 
Multi-Fiber Arrangement.

However, particularly in the fiber area, renewed attention must be 
given to the problems caused by unfairly priced imports. The Ameri 
can man-mnde fibers industry is as efficient and competitive as any in 
the world. But we cannot compete with imports which are subsidized 
by foreign governments or which are unfairly priced below manu 
facturing costs or the prevailing prices in the country of origin.

Throughout the world, the man-made fiber industry is plagued by 
excess capacity. Since 1960, 90 polyester plants, 88 nylon plants and 
16 acrylic plants have been built in just the developing countries.
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World-wide capacity for non-cellulosic fibers—i.e., polyester, nylon, 
acrylic, etc.—in 1978 is expected to be 28.3 billion pounds, about 50 
percent greater than 1976 production of 19 billion pounds. Substantial 
excess capacity also exists for cellulosic man-made fibers—i.e., rayon 
and acetate—where world capacity this year is reported to be 8.8 bil 
lion pounds compared to 1976 production of 7.1 billion pounds.

This overcapacity has forced fiber producers in recent years to op 
erate at marginal or unprofitable levels and in the United States a 
number of fiber producers have been forced to shut down their plants 
which now sit idle. However, in many foreign countries, producers 
are prevented by legislation or regulation from closing plants and 
reducing production. By necessity, these producers must sell fiber at 
whatever price it will bring and wherever a market can be developed. 
All too often, the United States has been the market of opportunity 
for this unfairly priced forced production.

In theory, the remedy against such practices is the filing of anti 
dumping or countervailing duty petitions by American manufac 
turers. Members of this Association have in the last year filed nine 
anti-dumping petitions against offshore fiber producers and more are 
expected to be filed in the near future.

However, experience indicates that the U.S. statutes governing such 
trade practices are extremely cumbersome and of dubious effectiveness 
in protecting American industry against unfair competition from im 
ports. An addendum to this statement describes the difficult experience 
of one MMFPA member company in filing an anti-dumping petition.

Under current law, it takes too long for an anti-dumping petition to 
be acted upon and the importer suffers no significant financial penalty 
until a year or more after the initiation of an anti-dumping investiga 
tion, even longer after the time it started dumping. Moreover, foreign 
producers that coordinate their unfair practices can evade the impact 
of the laws for years Tn order to make these statutes effective, the 
process must be expedited «u. JL' b.e r >rpetralor of i\ unfair trade prac 
tice must be penalized at an earlier date. Further, more effective meth 
ods for dealing with situations involving several foreign manufactur 
ers must be developed.

The Man-Made Fiber Producers Association has seven specific rec 
ommendations which would greatly improve the effectiveness of the 
Anti-Dumping Statute.

First, the time-table for consideration of petitions should be com 
pressed. With adequate staffing and resources at Treasury, a prelimi 
nary decision could be made in three months with another three 
months for the final determination. Most investigations today actually 
take no more than two or three months with an equal amount of time 
being taken up simply waiting in line to be considered. Elimination of 
the practice of routinely granting extensions for responses to Customs 
Service questionnaires would in itself significantly speed up this phase 
of these proceedings. Further, MMFPA recommends that petitions be 
referred to the ITC at the time an affirmative preliminary dumping 
determination is made by Treasury, Under this procedure, the injury 
determination from ITC would be available simultaneously with the 
final decision by Treasury three months after the preliminary decision. 
These two changes in law would compress the timetable for considera 
tion of anti-dumping petitions to six months.



118

Second, the importer should be required to deposit with Treasury 
the actual additional duties at the time of a preliminary affirmative de 
termination of dumping. Currently, importers are required only to 
post bond at the point of preliminary determination and the cost of 
the bond is only an insignihcant portion of the duty that would event 
ually be assessed if a final determination is made. This bond deposit 
is simply not an effective bar against further dumping. Ample prece 
dent exists for such a requirement. Importers are required by the gov 
ernment to deposit the higher duty claimed by the U.S. Customs Serv 
ice in valuation cases pending before the U.S. Customs Court, and 
foreign anti-dumping laws provide for the assessment of provisional 
duties.

Third, upon final determination of both dumping and injury to 
domestic industry, the importer should be required to pay the addi 
tional duty retroactive to the beginning of the period of investigation 
during which less than fair value sales were made. Currently, addi 
tional duties are assessed only to the date of preliminary determination 
and this allows the importer six months of dumpuig without penalty. 
Given the fact that most investigations are not initiated until sales at 
less than fair value have persisted for a period of time, dumping 
usually goes unpunished considerably longer than six months. Not to 
impose duties for the entire period where less than fair value sales 
are actually found to have occurred can only be seen as an invitation to 
foreign producers to dump their goods here.

Fourth, an industry which has already demonstrated the existence 
of significant dumping activity should not be required to file a new 
petition against each foreign company that enters the market. MMFPA 
recommends that Treasury be required to establish "trigger price" 
guidelines for any industry in which at least two preliminary affirma 
tive dumping determinations have been made. When Customs finds 
these guidelines being violated by other importers, it shall alert the 
Department of Treasury who shall then initiate an anti-dumping in 
vestigation on its own behalf. On the basis of the Treasury's previous 
investigations of "cost of production" for efficient producers it may 
make a preliminary affirmative dumping determination. We believe 
that the "trigger price" system has worked well in curbing unfair 
practices by foreign steel manufacturers. We do not, however, feel that 
this industry alone is suffering from such practices. The legal basis 
on which the Treasury acted in establishing the "trigger price" sys 
tem for steel imports would certainly support similar action in the 
man-made fiber area.

Fifth, we believe that the statute should be amended to limit the dis 
cretionary authority currently vested in the Secretary of tHe Treasury 
in making less than fair value sales determinations. This should be 
done both by specifying with more detail in the statute the factors to 
be considered in calculating home market prices, purchase prices, ex 
porter's sales prices, and costs of production and by subjecting the 
Secretary's actions, substantive and procedural, to more rigorous 
judicial review. The Department's essentially unchecked authority 
to discontinue cases, to reopen issues, and to revise determinations 
without any of the procedural safeguards that it accords to far less 
significant actions is particularly in need of judicial oversight. Further,
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the Secretary's decision should be required by statute to be supported 
by substantial evidence in the record of the proceeding, as a predicate 
to effective judicial review. In the absence of a decision formally based 
on the record, judicial review must be de novo to be effective; if deci 
sions are required to be on the record, judicial review of whether 
there is substantial evidence on the whole record supporting the deci 
sion will adequately protect the public. Finally, in this connection, the 
statute should eliminate the present uncertainty about judicial review 
of ITC injury determinations by providing that the forum for review 
of both ITC and Treasury decisions is the U.S. Customs Court.

Sixth, it is also recommended that the International Trade Com 
mission review its decision-making process to ensure that the mandate 
in the Antidumping Act of 1921 is adhered to, especially with respect 
to likely injury. Decisions of the Commission appear to focus on 
actual injury and ignore prospective injury. By giving consideration 
to prospective as well as actual injury, remedies under the Act can 
be adopted promptly to prevent business failures with attendant 
unemployment.

Furthermore, on many occasions, the Commission has tended to 
dismiss injury claims on the basis of de minimis imports. We believe 
such a decision is justified if imports from a single foreign country 
are the subject of a complaint and if such imports have had no effect 
on the selling prices of competitive articles produced domestically. 
However, in those instances where there are small volume imports 
from two or more countries which are the subject of antidumping peti 
tions, the cumulative effect thereof should be considered in determin 
ing injury. Also, if small volume imports from one source have de 
pressed domestic prices, we feel this clearly calls for an affirmative 
injury determination.

Finally, there are several other steps which should be taken to im 
prove the efficiency of our laws governing unfair trade practices. There 
is considerable confusion in regard to definitions used under the "cost 
of production" basis for filing anti-dumping petitions. Treasury 
should conduct a formal review, complete with public hearings, de 
signed to refine definitions used, particularly of "overhead'' costs such 
as depreciation, cost-of-capital employed and the transfer price for 
owner-made raw materials. Public hearings also should be held to de 
velop guidelines for state-controlled companies exporting to the 
United States, recognizing that the accounting practices, compara 
bility and availability of meaningful price and cost data present spe 
cial problems.

To improve the effectiveness of the administration of countervailing 
duties, MMFPA has the following six recommendations.

First, the time-table for consideration of petitions should be short 
ened. Currently, Treasury has up to six months to make a preliminary 
determination and up to one year to make a final determination as to 
whether or not a foreign government is giving its exporter a bounty 
or grant. MMFPA recommends that those time periods be cut in 
half—to three months for a preliminary determination and six months 
for a final determination. If necessary, the starting and resources at 
Treasurv should be expanded in order to insure thot domestic pro 
ducers do not have to compete with unfairly subsidized imports any
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longer than is necessary for Treasury to complete its investigation. 
The damage caused by delay is highlighted by the lack of retroantivity 
when a countervailing duty is imposed.

Second, we recommend that when a final determination is made that 
a countervailing duty should be imposed because a foreign govern 
ment is granting its exporter a bounty or grant, the duty should be 
imposed retroactively to the commencement of the investigation. Cur 
rently, unlike dumping, the duty is not even retroactive to the pre 
liminary determination made six months after the beginning of the 
investigation. Given that the bounty or grant has been paid at least 
throughout the one year period of investigation, and realistically, for 
sometime before, it is unfair not to collect the duty for the period of 
the investigation. Indeed, the one year period for the foreign pro 
ducer is nothing less than an invitation io foreign governments to give 
bounties and grants since a year or more of such assistance does not 
give rise to a countervailing.

Third, the statute should be amended to define the term "bounty or 
grant." The limited case law in this field is confused—so confused, 
for example, that the Supreme Court will shortly decide in the Zenith 
Case one aspect of this problem upon which Treasury, the Customs 
Court, and the Court of Custums and Patent Appeals have not been 
able to agree. The issue in Zenith is whether the remission of indirect 
taxes, such as the excise tax, is a bounty or grant. Guidance from Con 
gress is needed.

Fourth, the Secretary's decisions should be required by statute to be 
supported by substantial evidence in the record of the proceeding, as a 
predicate to effective judicial review. If the Secretary need not for 
mally base his decision on the record, judicial review must be de noyo 
to be effective. If decisions are required to be on the record, judicial 
review of whether there is substantial evidence or the whole record 
supporting the decision will adequately protect the public.

Fifth, in countervailing duty situations it is most difficult for Amer 
ican industry to learn the details of foreign government subsidies. Yet 
much of this information ceitainly is available to American govern 
mental agencies. Treasury should be required to make periodic public 
reports detailing direct and indirect subsidies paid by foreign govern 
ments to exporters. Also, in countervailing duty petitions, there should 
be no need to prove injury on a product which is normally duitable 
but is being impeded free of duty from an eligible beneficiary com 
pany under the Generalized System of Preferences Program.

Finally, MMFPA realizes that both Treasury and the International 
Trade Commission have limited resources to deal with the many unfair 
trade practices cases which have been filed in recent months and the 
many more whioh will be filed in the near future. The Association rec 
ommends that the Ways and Means Committee take whatever steps 
nerpp«nry to assure that the Department and Commission are provided 
adequate resources to deal with these more important problems.

Once again, this Association appreciates the opportunity to comment 
on these statutes and congratulates the Subcommittee for its interest 
and intent of coming to grips with the problems involved. We stand 
ready to provide any additional information which the Subcommittee 
may request. We believe that the Subcommittee should institute legis-
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latipn to correct the abuses and weaknesses of the present statutes. This 
subject is of the greatest importance to the future welfare of our 
industry, as it is to many others.

ADDENDUM

In February 1977, Aytex Fibers Inc. filed a petition requesting that 
an investigation be initiated by the Treasury into the dumping of 
rayon by an Austrian manufacturer, Lenzing. This dumping had, of 
course, been going on at least since late 1976, but the requirements im 
posed by the Treasury on a petitioner prior to its undertaking an in 
vestigation are so extensive that it is doubtful that any petition "in 
the proper form" could be filed in less than two months from the time 
a domestic producer became aware of dumping. Small companies with 
few international connections, of cturse, take much longer. Petitions 
not "in the proper form" are returned to the manufacturer, though 
they are rarely accompanied by the "detailed written advice" required 
by the regulations, and their return is not always prompt, so more 
delay results.

It was not until October 1977, or approximately a year after Avtex 
became aware of Lenzing's dumping, that the Treasury finally deter 
mined that Lenzing was dumping and withheld appraisement of its 
rayon. In November, however, Lenzing lowered its home mark-it price 
and Treasury announced that the case would be discontinued. Indus 
try was shocked at this abridgement of the spirit and intent of the 
anti-dumping law. It took until late January 1978 to get the Treasury 
to focus on the fact that Lenzing's new home market price might be 
lower than its cost of producing rayon so that its sales were still in 
violation of the Antidumping Act. In March, the Department agreed 
to reopen its investigation to determine this issue. A determination is 
expected in August or September—that is, almost two years after 
Lenzing first appeared to bt dumping. By that time, if a determina 
tion is made that Lenzing is indeed selling at less than cost of produc 
tion, it will have been permitted to make sales at less than fair value 
without any penalty whatsoever for approximately two years: twelve 
months prior to October 1977, when the tentative finding was issued, 
and eleven more months after the tentative determination and the 
lowering of the home market price. This type of abuse must be cor 
rected by legislation.

MARITIME TRADES DEPARTMENT, AFL-CIO,
Washington, D.C., April 3,1978. 

Hon. AL ULLMAN, 
Chairman, Committee on Ways and Means, House of Representatives,

Washington, D.C,
DEAR CHAIRMAN ULLMAN : The Maritime Trades Department, AFL- 

CIO, represents 43 affiliated international unions, many of which 
work in service industries. TTie MTD is concerned that workers and 
industries victimized by unfair foreign trade practices receive neither 
proper nor prompt redress of their complaints. This is especially true 
in instances of "dumping," when a nation sells products in the United 
States at less than fair market value.
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The Maritime Trades Department appreciates the interest which 
the House Subcommittee on Trade is taking on this issue, and we 
would like to make the following recommendations with respect to 
improving upon the U.S. anti-dumping laws.

When dumping occurs, the U.S. Department of Treasury does not 
act upon the matter until a complaint is registered. Then, the investi 
gation takes many months. In the interim, U.S. industries sometimes 
suffer irreparable damage. They are often unable to compete with an 
onslaught of undervalued imports. Jobs are lost; many will never be 
recovered.

To reduce the length of the investigation and limit damage to U.S. 
industry, the MTD relieves that the Treasury and the International 
Trade Commission should be required to reach a final determination 
on the dumping charges within six months of the date that a com 
plaint is filed. Proving that dumping has occurred is a difficult, time- 
consuming and expensive task. Most frequently, the injured party has 
little or no access to the data necessary for conclusive proof. There 
fore, it would expedite the investigation if the burden of proof were 
shifted to the alleged offender. This is especially true in the case of 
state-controlled economies, when data is impossible to obtain.

The U.S. government itself should initiate investigations when im 
ports rise sudd» % ^ly or when dumping is suspected for other reasons. 
In blatant cases, the entire investigatory process should be expedited. 
For example, after Treasury found that Japanese steel mills were 
dumping, it was discovered that the British were landing steel in the 
United States at an even lower price than the Japanese, yet there 
appeared to be no way to dispense with the cumbersome investigative 
procedure. ITC and Treasury investigations might be concurrent 
rather than consecutive. Time limits should be established for reach 
ing final determinations under Section 301 as well as in anti-dumping 
cases. All redundant or conflicting jurisdiction between the ITC and 
Treasury should be rationalized. The investigative process is already 
long and costly. This should not be exacerbated by needless bureaucratic 
red tape.

Furthermore, the United States should reserve the right to impose 
countervailing duties where nations subsidize their exports. Export 
subsidies constitute a widespread unfair trade practice which can 
not be redressed except through countervailing duties. What con 
stitutes an export subsidy should be clearly defined to preclude lengthy 
litigation on the issue such as occurred in the Zenith television case. 
An export subsidy should be defined HS any special loan, assistance, 
or tax concession granted to exports which is not granted equally to 
goods sold on the domestic market.

Most importantly, the MTD believes that all of the protective provi 
sions of the 1974 Trade Act which apply to goods-producing industries 
should also be applied to service industries. The Act should be amended 
so that service industries have equal access to redress of injury from 
dumping. Service industries and workers experience as much damage 
from dumping as do goods-producers. For example, the U.S.-flag mer 
chant marine faces a mvriad of non-tariff barriers hindering its entry 
into foreign markets. However, because the U.S. does not erect such 
obstacles to participation in its own trade, whenever world overton-
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naging occurs, excess shipping is dumped on the easy-to-enter U.S. 
market. The U.S. service industries must be protected from such 
injury by full inclusion under improved anti-dumping provisions of 
the 1974 Trade Act.

For these reasons, the Maritime Trades Department urges that the 
Committee not only expedite and improve access to anti-dumping 
penalties, but that it consider including the service industries under 
those provisions.

We would ask that this letter be made part of the official record of 
the review of changes in U.S. anti-dumping laws. 

Sincerely,
___ PAUL HALL, President.

WASHINGTON, B.C., May 10, 1978. 
Hon. CHARLES A. VANIK, 
Chairman, Subcommittee on Trade, House Committee on "Ways and

Means, Washington, D.C.
DEAR MR. CHAIRMAN : On February 6, 1978, the Subcommittee on 

Trade of the Committee on Ways and Means announced the interest 
of the Subcommittee in receiving recommendations for resolving, 
among other things, the "overlapping or conflicting jurisdictions be 
tween the Department of the Treasury and the International Trade 
Commission, particularly in antidumping and Section 337 cases."

I am transmitting, in this connection, a copy of a speech entitled, 
"Dealing with Unfair Competition" that I shall be delivering on 
May 11 before, the Conference Board in New York.

I believe that the part of my speech dealing with section 337 will 
be of interest to the Subcommittee in connection with its announce 
ment of February 6. 

All best wishes. 
Sincerely,

MATTHEW J. MARKS.
COMMENTS OF MATTHEW J. MARKS, PARTNER, WBNDER, MURASE & WHITE,

BEFORE THE CONFERENCE BOARD, THE WALDORF ASTORIA, NEW YORK, N.T.
MAY 11,1978

DEALING WITH UNFAIR COMPETITION 
Introduction

Official United States trade policy calls for minimal governmental interference 
with market forces. However, there are, of necesstity, limitations on such an 
overall approach, for no democratic society can indifferently expose its citizens 
to the nntempered mercy of the marketplace. Democratically oriented govern 
ments therefore draw a line between protectionism, which we reject as a national 
policy, and the need to react effectively against unfair imports.

Although, within reason, our government considers it healthy to expose Ameri 
can business to the rigors of international competition, there is nevertheless no 
intent to allow American industry to suffer, without remedy, injury from unfair 
competition. A domestic industry which is being unfairly harassed by foreign 
competition has numerous options at its disposal for defending its legitimate 
business intoxests, for Congress has enacted a variety of measures designed to 
protect domestic enterprises against unfair imports. These include the Anti 
dumping Act to nullify the impact of dumping, the countervailing duty Inw to 
counter subsidized imports, Section 301 of the Trade Act of 1074 to retaliate 
against foreign import restrictions and export subsidies, Section 337 of the 
Tariff Aot of 1030 to respond to foreign predatory pricing practices, and the 
antitrust laws to penalize anti-competitive practices by foreign cartels.

32 760—78——9
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What is unfair tradet
Although the subject of this conference is how to deal with unfair competition, 

it should be realized that the distinction between fair and unfair is not so clear 
as some would think. Some U.S. policy makers tend to regard import quotas and 
tariff increases under Section 201 of the Trade Act of 1074, better known as the 
escape clause provision, as protectionist, no matter how temporary and justified 
the safeguard action may be. On the other hand, they have no question regard 
ing the right of the U.S. to impose restrictions on iinoprts to offset "unfair" for 
eign trade practices. When a foreign competitor engages in "unfair" practices, 
there is considered to be a moral justification to offset the "unfair" advantages 
by restricting his imports or levying charges thereon. Such action is regarded as 
helping to preserve the forces of free competition. To a considerable degree, this 
dichotomy is reflected in the Trade Act of 11)74, which delineates the remedies 
available, to American industry, depending upon whether injury is being suffered 
from fair or unfair imports.

Quite, a different approach is taken by some of our trading partners. In a 
speech some months ago, William Haferkamp, the European Community's Com 
missioner for External Affairs, implied that any action to restrict imports, 
whether it takes the form of countervailing or antidumping duties, or safeguard 
actions, is protectionist. In certain respects, our trading partners tend to be more 
realistic and less moralistic than we about issues such as these. In a sense, when 
a complaining party is asking for greater fairness, he simply wants more of the 
pie for himself and less for his competitors. If he considers a situation as "un 
fair," \\hat he really means is that he is not receiving enough of the total avail 
able benefits in relation to his efforts. It is thus easy to see how the term "fair 
trade" could come to mean restricted trade—more for us, less for them.

A similar attitude has long been prevalent with respect to dumping. On the one 
baud, the practice of dumping is recognized as an evil. However, during the Ken 
nedy Round negotiation of the International Anti-Dumping Code, our trading 
partners seems to be as much, if not more, concerned with controlling govern 
mental reactions to dumping through antidumping measures, than they were to 
the discouraging of clumping.

A s'milar ambivalence is currently reflected in international attitudes with 
respect, to the current Tokyo Hound negotiation of an international subsidy- 
countervailing duty code. The Americans are primarily interested in obtaining 
an international understanding, which will allow the United States and other 
governments maximum latitude for action against subsidized imports. Our trad 
ing partners, on the other hand, are more concerned with circumscribing govern 
mental countervailing duty actions that may lie taken in such cases.

We. in the United States, regard dumping and export subsidies as an inter 
ference with tlie market mechanisms which calls for strong governmental counter 
action. Ouv trading partners, on (he other hand, tend to be more concerned with 
the nature of the governmental counteraction, which they fear will provide an 
excuse for establishing new forms of nontariff trade barriers.
Multiple complaints—multiple remedies

There has been a tendency, of late, by some domestic interests to attack un 
fair imports with a variety of actions taken more or less simultaneously, all 
directed at the same product. The burden of defending against these multiple 
complaints increases enormously the cost to foreigners of doing business in the 
I'nited States, to the point where only the largest and most powerful are in a 
position to survive such attacks.

Tactics such as these were followed in the efforts of the domestic electronics 
industry to block what they regarded as unfair imports of television receivers 
from Japan. A mere cataloguing of the actions tal-en by the domestic industry 
against imports of television receivers is instructive m understanding the reme 
dies available to a determined domestic complainant who is prepared to stop 
at nothing to block what he regards as unfair competition.

(1) A complaint under the Antidumping Act terminated with the issuance 
of a dumping finding against Japanese TV imports by the Treasury Department 
in 1071. Only recently, the Treasury Department announced a plan for assessing 
dumping duties against these imports which will total untold millions of dollars. 
The Japanese TV producers and importers involved are challenging the method 
ology used by the Treasury Department in computing the duties and it seems 
likely that it will take years before this issue is finally resolved, probably in 
court actions.
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(2) A countervailing duty complaint against subsidized electronics products 

imports from Japan, including TV's, was rejected by the Treasury Department 
in 1!)7(J on the ground that it did not fall within the provisions of the U.S. counter 
vailing duty law as traditionally interpreted by the Department over three quar 
ters of a century. The Department's refusal to act was appealed, and the Treas 
ury decision was overturned by the U.S. Customs Court. Subsequently, the Cus 
toms Court decision was, in turn, reversed by Ihe Court of Customs and Patent 
Appeals. The grounds for this reversal were argued two weeks ago in the U.S. 
Supreme Court, and a final decision is expected to be handed down before the 
summer recess. The issue under consideration in what has come to be known 
as the Zenith case is whether rebates, upon evportatiou, of the Japanese com 
modity tax, an indirect tax, constitute subsidies within the meaning of the 
countervailing duty law. Under the rules of the General Agreement on Tariffs 
and Trade (GATT) to which the United States is a signatory, it is clear that 
such rebates do not constitute a countervailable subsidy. However, since the 
GATT does not have the status of a treaty under U.S. law, it remains to be seen 
how this extremely complex issue will ultimately be decided by the Supreme 
Court.

(3) Still another complaint by the domestic industry, this time under Sec 
tion 337 of the Tariff Act of 1930. as amended by the Trade Act of 1974, alleged 
Hint Japanese television receiver exports to the United States were being im 
ported under unfair methods of competition. This case was finally resolved by the 
International Trade Commission (ITC) with a "no contest" settlement. I shall 
speak more of Section 337 later.

(4) A complaint filed with the ITC against television receiver imports under 
tlio Section 201 escape clause provision was resolved by the negotiation of an 
Orderly Marketing Agreement (OMA) restricting Japanese TV exports to the 
I..S. Although, as mentioned earlier, escape clause actions do not fall within the 
unfair trade area, the Executive Branch justification of the OMA in this case 
referred to the "unfairness" of Japanese practices in their exports of television 
receivers. Thus, despite the previously described American dichotomy between, 
"fair"' find ''unfair" imports, the restrictions imposed under a "fair trade" 
statute in this1 oaso were, by implication, justified as non-protectionist because 
of unrelated "unfair" trade practices.

This is still not the end of the efforts of the domestic industry to restrict 
TV imports.

(T>) After throe years, a eivi! antitrust suit for $300 million in damages (before 
trebling) is still being litigated in the U.S. District Court against exporters and 
importers of Japanese television receivers.

(0) In addition, certain domestic television interests endeavored to persuade 
members of the Antitrust Subcommittee of the Senate Judiciary Committee to 
intervene with the Antitrust Division for the purpose of reversing an earlier 
refusal by tbo Antitrust Division under the Ford Administration to initiate a 
formal U.S. antitrust investigation of Japanese TV exports to the United States. 
The Antitrust Division only recently announced that it had reconsidered the 
earlier decision and found no basis for such a reversal.

The expenses involved in initiating and defending against these multiple 
actions, all relating primarily to TV imports from Japan, have run into untold 
millions of dollars. The Trade harassment involved in these shot-gun tactics by 
domestic complainants has not gone unnoticed by our trading partners. They 
fear, witli good reason, that a danserous. new nonrariff trade barrier is taking 
form in the United States. Among other things, the EC and Canada joined with 
Japan in expressing strong reservations at the highest GATT levels regarding 
the manner in which Section 337 was being employed in violation of U.S. GATT 
obligations to discourage imports of TV receivers from Japan.
Use of section 337 in dealing with unfair competition

Tntrofljictinn.—Congressman Charles Vanik, Chairman of the Subcommittee on 
Trade of the House Ways & Means Committee announced last February the 
interest of the subcommittee in receiving recommendations for resolving the 
"overlapping or conflicting jurisdiction between the Department of the Treasury 
and the International Trade Commission, particularly in antidumping and Sec 
tion 337 cases."

Lcffinlatirc l>arkffround of section 337.—Section 337 was originally enacted as 
Section 310 of the Tariff Act of 1922, better known as the Hawley-Smoot Act. 
It provides statutory sanctions against "unfair methods of competition and un-



126
fair acts in the importation of articles into the United States." The sanctions 
take effect when the tendency of the prescribed acts "is to destroy or substan 
tially injure an industry efficiently and economically operated in the United 
States, or to prevent the establishment of such an industry, or to restrain or 
monopolize trade and commerce In the United States."

Section 316 later became Section 337 of the Tariff Act of 1030. It was there 
after reenacted. with major procedural amendments as part of the Trade Act of 
1074. The basic prescriptive language has remained unchanged from Hawley- 
Smoot days to the present. I shall describe later some of the procedural amend 
ments made by the 1974 Trade Act.

It: is clear that Congress in the Hawley-Smoot period intended for the broad 
est possible interpretation to be given to the terms "unfair methods of competi 
tion" and "unfair acts in the importation of articles into the United States." 
Thus, the Senate Finance Committee report relating to the Tariff Act of 1922, 
•stated:

"The provision relating to unfair methods of competition in the importation 
of goods is broad enough to prevent every type and form of unfair practice and 
is, therefore, a more adequate protection to American Industry than any anti 
dumping statute the country has ever had."

Senator Smoot elaborated further on this point on the Senate floor, where he 
stated:

"We have in this measure an antidumping law with teeth in it—one which will 
reach all forms of unfair competition in importation. This section not only 
prohibits dumping in the ordinary accepted meaning of that word; that is, the 
sale of merchandise in the United States for less than its foreign market value 
or cost of production; but also bribery, espionage, misrepresentation of goods, 
full-line forcing and other similar practices frequently more injurious to trade 
than price cutting."
Trade Act of 1974 amendments of section 387

Congress* intent in the 1974 reenactment of Section 337 is, unfortunately, not 
as clear as it might have been. It is, however, certain that Section 337 was not 
intended to replace the countervailing duty law or the Antidumping Act, for a 

new provision was added requiring the ITC, whenever it has reason to believe 
that the matter before it might come within the purview of the countervailing 
duty law or the Antidumping Act, to notify the Secretary of the Treasury "so 
thut such action may be taken as is otherwise authorized.. . ."

The Senate Finance Committee report, in referring to this language, stated:
"It is expected that the Commission's practice of not investigating matters 

clearly within the purview of either Section 303 [the countervailing duty law] 
or the Antidumping Act will continue."

Although the substantive prohibitions in Section 337 remain basically un 
changed from the Hawley-Smoot period, the Trade Act of 1974 did nevertheless 
make a number of important procedural changes.

Previously, upon completion of a Section 337 investigation by the Tariff Com 
mission (the predecessor of the ITC), the Commission made recommendations 
to the President, who then made the final decision. Under the 1974 amendment, 
it is now the ITC which has the formal decision-making authority, subject how 
ever, to disapproval by the President within 60 days for policy reasons.

There are also other important procedural changes. The Trade Act amendment 
now imposes tight statutory time limits for the completion of Section 337 in 
vestigations. It also requires for the first time that these investigations be con 
ducted pursuant to the provisions of the Administrative Procedure Act Perhaps 
most important of all, the Trade Act provides a choice of remedies in cases 
where violations are determined. Whereas previously the sole remedy was the 
issuance of an exclusion order, now the ITC has authority to issue cease and 
desist orders as well.

It seems clear from these revisions that the Congress desired some change in 
the traditional administration of Section 337. What these changes were, how 
ever, and how they were to be implemented was left unclear in the Trade Act 
amendment and its legislative history.
Administration of section 557 since Trade Act amendments

Despite the Hawley-Smoot legislative history indicating a Congressional in 
tent calling for broad interpretation of the Section 337 sanctions, in fact the 
administration of the legislation had been largely confined to patent and trade-
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mark infringement cases. From 1922 until the Trade Act amendment in 1974, 
Section 837 bad been employed only twice in cases falling outside the patent- 
trademark area, and neither of these had terminated with the application of 
sanctions.

Following the 1974 amendment of Section 337, the ITO made known its intent 
to construe the statute as a major U.S. bulwark against unfair trade practices. 
Government, agencies in Washington are frequently prone to interpret their juris 
diction and authority in the broadest possible terms. Thus the ITG announce 
ment regarding Section 337 caused no undue surprise among trade law practi 
tioners familiar with the Washington scene. It was equally clear, however, that 
those agencies which had traditionally played a role in the unfair trade field, 
namely, the Treasury Department, the Antitrust Division of the Justice Depart 
ment, and the Federal Trade Commission, would not willingly yield ground to 
the ITC in what they regarded as their established jurisdictional areas.

Thus the battlelines were quickly drawn and soon led to inter-agency disputes, 
with foreign producers being caught in the middle. In the Section 337 investiga 
tion of color television receivers, the ITO investigated allegations that Japanese 
TV's were being sold in the United States below cost and at unreasonably low 
prices; and also that the Japanese producers were receiving incentives and eco 
nomic benefits from the GovernmeLt of Japan which facilitated low-cost pricing 
in the United States.

From a trade policy standpoint, these same basic allegations had already been 
investigated by the Treasury Department under the Antidumping Act and the 
countervailing duty law. The Treasury had issued a dumping finding against 
TV receivers from Japan, and these remain subject to dumping duties to the 
extent they are being sold in the United States below fair value. Moreover, under 
a 1974 amendment of the Antidumping Act, sales below cost are required to be 
taken into ac^unt by the Treasury Department in considering the assessment 
of dumping duties.

Similarly, the Treasury Department had investigated under the countervailing 
duty law whether electronics products from Japan, including TV receivers, were 
benefiting from export subsidies. This investigation had terminated with a nega 
tive decision, which, as I mentioned earlier, is currently under review in the 
U.S. Supreme Court.

It was clear in the TV case that, for purposes of construing under Section 
337 terms such as "below cost," "unreasonably low prices," "incentives" and 
"economic benefits," the ITC did not consider itself bound by prior Treasury 
Department interpretations under the Antidumping Act and the countervailing 
duty law. Since no definition of these terms is laid down in Section 337, the 
ITC took the position that it was appropriate, under the circumstances, to define 
these terms within the broader concepts of federal and common law governing 
unfair trade practices.
Foreign reactions to new interpretations under section 337

The position taken by the ITC in the Section 337 TV case caused considerable 
concern among our trading partners. Many had already questioned the legality, 
under GATT, of the sales below cost Trade Act amendment of the Antidumping 
Act. Now they found themselves constrained to deal with below cost issues under 
Section 337 as well, with entirely different guidelines being followed under the 
two statutes. Thus even if a foreign producer could demonstrate to the satis 
faction of the Treasury Department that it had not engaged in sales below cost 
or below fair value under the Antidumping Act, this was no defense against a 
charge of sales below cost or at unreasonably low prices under Section 337.

Most difficult of all from the standpoint of the foreigners, was the new un 
certainly caused by the ITC interpretation of Section 337 following the Trade 
Act amendments. Foreigners desiring to do business in the U.S. market have 
a need to know whether particular actions which they contemplate undertaking 
are, or are not, in contravention of U.S. law. While this problem of uncertainty 
already exists under the Antidumping Act and the countervailing duty law, at 
least in the case of those statutes, the foreigners can rely, to some extent, on a 
body of interpretative rules which has been built up over a period of years. The 
new, expanded interpretations of Section 337 increased enormously the problems 
of foreign businessmen who had no intention or desire to resort to unfair trade 
practices and who were interested only in achieving an enduring, stable trade 
relationship with the United States.
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Many foreigners regarded the new interpretations of Section 337 as subjecting 
them to a civil form of multiple jeopardy. To the extent that domestic petitioners 
proved unable to establish unfair trade practices through complaints under the 
more traditional statutes, they were now free to initiate new actions against the 
same imports under Section 387. The concern of our trading partners regarding 
Section 337 increased even more when the ITC issued on February 22 its first 
cease and desist order in a Section 337 case not involving patent or trademark 
infringements (against welded stainless steel pipe and tube). That order pro* 
hibited certain named firms from pricing their products below the average vari 
able costs of production without commercial justification therefor.

Two months after the issuance of this cease and desist order, the Treasury 
Department issued a determination of sales at less than fair value with respect 
to the same product. Like the ITC, the Treasury had also, in its investigation 
under the Antidumping Act, looked into sales below cost. The difference in ap 
proach taken in the two investigations became obvious from the fact that the 
ITC had ordered one Japanese company, Toa Seiki Company, Ltd., to cease and 
desist from {jelling at a price below the reasonably anticipated marginal costs, 
while the Treasury Department had expressly excluded this same firm from the 
antidumping determination of sales below fair value on the ground that no 
dumping margins had been found with respect to its expert sales to the United 
States.
Presidential disapproval of ITC cease-and-desist order

The President disapproved the ITC cease and desist order on policy groun 3s. 
The Presidential determination was couched in broad policy terms in what, is 
clearly an effort to lay down future guidelines for inter-relating the administra 
tion of Section 337 with the other U.S. unfair trade statutes. The determination 
notes, for example, that the Treasury's decision of sales below fair value under 
the Antidumping Act, which has now been referred to the ITC for an injury 
determination, provides "adequate protection against the unfair trade practices 
described in the Section 337 complaint." The Presidential decision also refers 
to the Administration's concern over the overlapping investigations and deter 
minations that are taking place under the unfair trade laws and observes in this 
connection:

"As a result of this duplication, the imposition of the cease and desist order 
would be viewed by our trading partners as a precedent and a departure from 
internationally agreed procedure for dealing with below cost sales. Such a result 
would be an irritant in relations between the United States and those govern 
ments whose firms arc being subjected to duplicative investigations, often at 
considerable expense to the parties and governments concerned. If allowed to 
stand, the cease and desist order would be viewed by foreign governments as un 
desirable harassment of their producers and as an unjustifiable burden on inter 
national trade. It would invite retaliation against United Stjtes exports, would 
complicate our current efforts to negotiate revisions of the international trading 
rules, and would be detrimental to the national economic interest and to the in 
ternational economic relations of the United States.

". . . Unnecessary duplications and conflicts in the administration of those 
laws result in confusion and the inefficient use of both private and governmental 
resources. Unfair trade practice laws should be administered so as to provide 
reasonable certainty to private parties as to which forum they should devote 
their resources in bringing their petition. To do otherwise is to impose an un 
reasonable burden upon the parties, both complainants and respondents."
Future of section 837 in dealing with unfair competition

It remains to be seen whether, in light of the Presidential determination. Sec 
tion 337 will continue to be used in connection with cases going beyond the patent 
and trademark infringement area. Because of the new statutory requirement 
that Section 337 investigations be conducted pursuant to the Administrative 
Procedure Act, with all its administrative safeguards and accompanying com 
plexities, domestic petiturners will weigh carefully the considerable expense en 
tailed in filing future complaints under Section 337. This is particularly true if 
in the final analysis it appears that ITC determinations of violations will prob- 
ablv lead to Presidential disapproval. On the other hand, the ITC continues to be 
free- to initiate Section 337 investigations on its own motion without a complaint 
from the domestic industry.

It still remains to be seen to what degree, if any. the Presidential disapproval 
in the welded stainless steel pipe and tube case provides a guideline regarding
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overlapping investigations and determinations between Section 337 and 

the antitrust .'aws.
lu any event, the Presidential decision may not necessarily reflect the final 

word on the subject of Section 337. If Congress believes that certain parts of the 
•unfair trade area are not, in fact, adequately covered under existing statutes, 
then Congress nny conceivably wish to weigh other alternatives, such as amend 
ments of existing unfair trade statutes or the enactment of new legislation di 
rected at specific problems. If there is any lesson to be learned from the Section 
337 experience, it is that unfair trade problems in the final quarter of the twen 
tieth oentury cannot be resolved by a refurbished version of broad, general leg 
islation dating from the Hawley-Smoot period.

Duplicative investigations and remedies should be avoided at all cost, for as 
noted in the President's determination in the stainless steel pipe and tube case, 
they are in the interests of neither complainants nor respondents. One final 
word—if Congressional action- is taken in this area, it will hopefully be done in 
such a way as to avoid disruption to the Multilateral Trade Negotiations cur 
rently under way in Geneva. ____

METZGKR, SHADYAC & SCIIWART:,
ATTORNEYS AT LAW, 

Washington, D.C\, May 15, 1978. 
JOHN* M. MARTIN, Jr., Esq.,
Chief Counsel* House Committee on "Ways and Means, 
Washington, D.C.

DEAR MR. MAPTIX: We represent Melex USA, Inc. ("Melex"), an 
importer of electric golf ears from Poland. Melex is a Delaware cor 
poration and a wholly-owned, subsidiary of Pezetel, the Foreign Trade 
Enterprise of the Polish Aviation Industry.1

This statement is submitted pursuant to the invitation of the Sub 
committee on Trade with respect to its consideration of possible leg 
islative and administrative changes to the Antidumping Act of 1921, 
as amended by Section 321 of the Trade Act of 1974. See Subcommit 
tee. PR#37 (Feb. 6. 1978) and PR#44 (April 18, 1978).

In the Oversight Hearing of the Subcommittee on November 8,1977, 
testimony was taken from Donald A. Webster, representative of AMF/ 
Harloy-Davidspn, and Charles Verrill, Esquire. See Hearing at 106- 
123. Included in the record are letters to Treasury Department offi 
cials from Mr. Verrill dated April 22,1977, and October 24,1977. These 
letters ore only part of a series of correspondence which Mr. Verrill, 
representing a domestic golf car manufacturer, and this law firm, 
on behalf of Melex, have submitted to the Treasury Department. We 
believe a review of all of this correspondence is necessary in order for 
the Subcommittee to fully understand the issues with respect to the 
Trade Act of 1974 and its impact upon the importation of merchandise 
from state-controlled-economy countries.

Accordingly, I enclose for the use of the Subcommittee the letter 
to Peter D. Ehrcnhaft from Carl AV. Schwarz, dated November 17, 
1977. This Htcr is in direct response to Mr. Verrill's letter of Octo 
ber 24,1977 (printed at IIfaring pages 107-113).

Section 321 of the Trade Act of 1974 was a positive effort to codify 
an objective and fair approach to imports from state-controlled-econ 
omy countries for the purpose of the Antidumping Act of 1921. Among 
other things, the 1974 Act added section 205 (c) to the Antidumping

* This firm Is registered as nn apent of Melex USA. Inc. under the Foreign Agents Regis 
tration Act of 1938, as amended (Registration No. 2801).
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Act to facilitate determinations of foreign market value of merchan 
dise from state-controlled-economy countries, and it amended 212(3) 
of the Antidumping Act to correct the "inequities [of] subjecting a 
manufacturer to liability for dumping duties in situations where he 
cannot control and, most often, does not know the prices which will 
form the basis for comparison with his prices to the United States." 
House Report No. 93-571, at 72, (to accompany H.R. 10710). Unfor 
tunately, when the Treasury Department adopted 19 C.F.R. § 153.7 
in an effort to carry out these changes to the 1974 Act,2 it either modi 
fied or ignored important parts of the 1974 Act.

As you know, Treasury has pending a proposed amendment to 
§ 153.7. In general, Melex welcomes the present proposal for amend 
ing § 153.7. We think the proposed revision to the "constructed value" 
test is entirely consistent with the purpose of the Antidumping Act 
and facilitates the administration of the constructed value determina 
tions required by the Act. The introduction of the concept that a fair 
comparison must take into account the comparabilities of the national 
economies concerned is clearly in accord with the basic purpose of the 
Act. However, although the proposed regulation's provisions with re 
spect to constructed value are a significant improvement over the 
existing regulation, we think that in several important respects the 
language and the spirit of the Act are still not being honored.

Proposed § 153.7 continues and, indeed, except with respect to con 
structed value, reinforces the basic errors already embodied in the 
present § 153.7. These errors are three-fold:

(1) The proposed regulation expressly codifies the erroneous, and 
dangerous, concept that the Secretary has the authority to use the 
prices (or constructed value) of merchandise produced by United 
States competitors of a foreign exporter to determine that foreign 
exporter's "foreign market value." Such a concept would shelter the 
oligopolistic golf car industry from any possible price competition 
from abroad. Next to an embargo, it's hard to imagine a more effective 
protectionist device. Apart from its manifest anticompetitive nature, 
it is clear that Congress has never granted Treasury the authority to 
use United States prices as "foreign market value" for merchandise 
from state-controlled-economy countries. See pages 9-14 of Melex's 
comments of February 22,1978, with regard to the proposed rulemak- 
ing ("Melex's comments"), enclosed herewith.

(2) The proposed regulation's use of the term "such or similar 
merchandise" strongly suggests that Treasury may ignore the defini 
tion of that term in section 212(3) of the Antidumping Act, as- 
amended by the 1974 Act. As the amendment to the Act makes clear,, 
it is no longer appropriate to determine foreign market value by ref 
erence to the "prices" or "constructed value" of some other manufac 
turer's merchandise. See pages 7-9 of Melex's comments.

'?) The proposed regulation wrongly codifies a preference for 
"prices" over "constructed value" in determining the foreign market 
value (or "fair value") of merchandise from state-controlled-economy 
countries. This is in conflict with the express terms of section 205 (c) of 
the Antidumping Act which, when added to the Act by the 1974 Act, 
deliberately elevated "constructed value" to a level equal to that of

»T.D. 76-170, 41 P.R. 2C204, June 25,1976.
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"prices" to become a co-equal part of the definition of "foreign market 
value" itself. This contrasts with the statutory provisions for ?i<wi-state- 
controlled-economy countries for which "constructed value" is clearly 
subsidiary to "foreign market value." Thus, there is no "preference" 
for "prices" over "constructed value" for merchandise from state- 
controlled-economy countries in the Act. Nor should there be, at least 
so long as Treasury ignores the definition of "such or similar mer 
chandise" and continues to use the "prices" of some other manufac 
turer's merchandise as the basis for foreign market value. See Pages 
3-6 of Melex's comments.

If the Subcommittee determines that hearings or further proceed 
ings would be useful on these questions, we would appreciate the op 
portunity to submit additional information on behalf of Melex. 

Sincerely,
CARL W. SCHWARZ.

WASHINGTON, B.C., March 21,1978. 
M?. JAN ARCHIBALD,
Subcommittee on Trade, House Committee on "Ways and Means, 

Washington, D.C.
DEAR Ms. ARCHIBALD: This law firm represents Melex U.S.A., Inc. 

("Melex"), importer of electric golf cars from Poland. Melex is a 
Delaware, business corporation and wholly-owned subsidiary of Peze- 
tcl, the Foreign Trade Enterprise of the Polish Aviation Industry. 
Melex's principal offices are in Raleigh, North Carolina.

In the Oversight Hearing of the Subcommittee on November 8, 
1977, testimony was taken from Donald A. Webster, representative 
of AMF-Harley-Davidson, and Charles Verrill, Esquire. See Hearing 
at 106-123. Included in the record are letters to Treasury Department 
officials from Mr. Verrill dated April 22,1977, and October 24,1977. 
These letters are only part of a series of correspondence which Mr. 
Verrill, representing a domestic golf car manufacturer, and this law 
firm, on behalf of Melex, have submitted to the Treasury Depart 
ment. Wo believe a review of all of this correspondence is necessary 
in order for the Subcommittee to fully understand the issues with 
respect to the Trade Act of 1974 and its impact upon the importation 
of merchandise from state-controlled-economy countries.

Accordingly, I enclose for the use of the Subcommittee the follow 
ing letters:

1. Letter to Peter D. Ehrenhaft, Deputy Assistant Secretary and 
Special Counsel (Tariff Affairs) from Carl W. Schwarz, dated Octo 
ber 13,1977.

2. Letter to Peter D. Ehrenhaft from Carl W. Schwarz, dated No 
vember 17,1977.

The November 17,1977, letter is in direct response to Mr. Verrill's 
letter of October 24, 1977 (printed at Hearing pages 107-113).

As you know, Treasury and Customs have proposed an amendment 
to Section 153.7 of the Customs regulations (19 C.F.R. §153.7). 
While in part the proposed amendment is both appropriate and con 
sistent with the Trade Act of 1974 ("the Act"), in several respects 
it is inconsistent with the Act First, the proposal wrongly codifies a 
preference for "prices" over "constructed value" in determining the
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foreign market value of merchandise from state-controlled-economy 
countries. Second, the proposal continues the eld practice (which was 
changed hy the Act) of determining foreign market value by refer 
ence to the "prices'' of some other manufacturer's merchandise. Third, 
the proposal codifies the anticompetitive concept of using a competi 
tor's United States prices as the foreign market value of imported 
merchandise. Each of these points is discussed in Melex's comments 
on the proposed regulation. See letter to Commissioner of Customs 
from Metzger, Shadyac & Schwarz dated February 22, 1978 
(attached).

Please let me know if you need anything further with respect to 
these matters. Also, if further hearings should be held on these points^ 
we would appreciate the opportunity to testify on behalf of Melex 
at such proceedings. 

Sincerely,
SAMUEL SHEPARD JONES, Jr.

Enclosures.
METZGEB, SHADYAC & SCHWARZ,

ATTORNEYS AT LAW, 
Washington, D.C., February 22, 107R.

Re Notice of proposed rulemaking: proposed amendments pertaining to mer 
chandise from state-controlled-economy countries.

COMMISSIONER OF CUSTOMS, 
U.S. Customs Service, 
Washington, D.C.
Attention: Regulations .and Legal Publications Division. 

GENTLEMEN :
I. INTRODUCTION

On January 9, 1978, the Customs Service published in the Federal Registe-r 
(43 F.R. 1356) a notice of proposed rulemaking and an invitation for the public- 
to comment upon certain described contemplated revisions of Customs Regula 
tion Sections 153.7 (19 C.F.R. § 153.7) and 153.27 (19 C.F.R. § 153.27) pertaining 
to merchandise from state-controlled-economy countries. The deadline for receipt 
of comments was subsequently extended to February 22, 1978 (43 F.R. 4871, 
Fob. 6,1978).

The undersigned is counsel to Melex U.S.A., Inc. ("Melex"),1 importer of 
record of electric golf cars from Poland, which is a participant in a pending 
antidumping proceeding involving such merchandise. In light of the importance- 
of this proposed rulemaking to this proceeding, and to the future business of 
Melex, the undersigned respectfully submits these comments on behalf of Melex.

II. COMMENTS
A. Summary

In general, we welcome the present proposal for amending 8 153.7. We think 
the proposed revision to the administration of the "constructed value" test is 
consistent with the purpose of the Antidumping Act of 1921 ("the Act") 2 and 
is a positive step which recognizes the need for a new standard for making the 
comparisons required by the Act. The introduction of the concept that a fair 
comparison must take into account the comparabilities of the national econo 
mies concerned is clearly in accord with the basic purpose of the Act. However, 
although the proposed regulation's provisions with respect TO constructed value- 
are a significant improvement over the existing regulation, we think that in 
several important respects the language and the spirit of the Act are still not 
being honored by the proposed regulation.

The proposed regulation § 153.7 simply republishes n great deal of the present 
language of § 153.7, and our major concerns are more with what remains of the

»Melex is a Delaware business corporation which Is a wholly-owned subsidiary of Pezetel, 
the Foreign Trade Enterprise of the Polish Aviation Industry. Melex's principal offices are 
In Ralelch. North Carolina.

»19 U.S.C. H 160-173 (Supp. V 1975).
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present regulation than with the chances as proposed. It is our firm belief that 
§ 153.7, which was first adopted by the Secretary of the Treasury ("the Secre 
tary") less than two years ago* as an attempt to carry out amendments to the 
Act enacted by the Trade Act of 1974* was an unjustified extension and modifi 
cation of the Act, as amended. Proposed § 153.7 continues and, indeed except with 
respect to constructed value, reinforces the basic errors already embodied in the 
present regulation. These errors are three-fold :

(1) The proposed regulation wrongly codifies a preference for "prices" over 
"constructed value" in determining the foreign market value (or "fair value") 
of merchandise from state-controlled-economy countries, in conflict with the ex 
press terms of §205(c) of the Act (19 U.S.C. §l«4<c)) which, when added to 
the Act by the TraAc Act of 1974, deliberately elevated "constructed value" to a 
level equal to that of "prices" to become a co-equal part of the definition of 
"foreign market value" itself. This contrasts with the statutory provisions for 
jif**-»tiite-controlled-economy countries for which "constructed value" is clearly 
subsidiary to "foreign market value." Thus, there is no "preference" for "prices" 
over "constructed value" for merchandise from state-controlled-economy coun 
tries in the. Act. Accordingly, the proposed section's attempted codification of 
such a preference is unauthorized by Congress and therefore invalid.

(2) The proposed regulation's use of the term "such or similar merchandise" 
strongly suggests that the Secretary may ignore the definition of that term in 
section 212(3) of the Act (19 U.S.C. § 170a(3) ), as amended by the Trade Act 
of J974- As the amendment to the Act makes clear, it is no longer appropriate 
to determine foreign market value by reference to the "prices" or "constructed 
value" of some other manufacturer's merchandise.

(3) The proposed regulation expressly codifies the erroneous, and dangerous, 
concept that, the Secretary has the authority to use the prices (or constructed 
value I of merchandise of United States comi>etitors of a foreign exjwrter to 
determine hat foreign exporter's "foreign market value." Apart from its mani 
fest anti<ouu>etitive nature, it is clear that Congress has never granted the 
Secretary any authority to use United States prices as "foreign market value" 
for merchandise from state-controlled-economy countries.
Ji.

1. The Supposed Primacy of 1lic "Price*" 8tan<1ai<1 for Foreign Market 
Value. — (a) Section 205(c) of the Act provides a single standard of foreign 
market value for merchandise from state-eon trolled-economy countries, vis, "the 
normal costs, expenses and profits" of producing the merchandise in question. 
Section 20T»(c) provides two alternative and co-equal sources for arriving at 
these "normal costs, expenses and profits": (a) Section 2ft5(c)(l) — a price 
approach — whereby if the merchandise is being made in a market economy 
country by the manufacturer in question the price of that merchandise could 
bo taken as a base figure and adjusted to reflect: differences between the mer 
chandise in that country and in the state-controlled-economy country; 5 and (b) 
Section 205(c)(2) — a constructed value approa?h — whereby the hypothetical 
costs, expenses and profits are calculated, pursuant to § 206, by aggregating each 
of the individual costs of materials and labor, plus overhead and profit, in 
producing the merchandise in a non-state-controlled-economy country (choosing 
the country that bears as close an economic resemblance to the state-controlled- 
economy country as possible and making appropriate adjustments).*

3 T.D. 76-176. 41 P.R. 2fl204, June 25, 1976.
« Pub. L. No. 03-618, 88 Stat. 1978, Jan. 3, 1975.
B See footnote 0, infra.
* In the Appendix hereto, we suggest language which we feel would afford a reasonable. b.isis for determining the non-state-controlled-economy country most nearly equivalent. See 

Draft ft 153.7 (d). Such determination would be based on comparative cost data If available. If such data nre not available, comparisons could still be made on the basis of more basic comparative data regarding per capita gross national product and naturnl and human re 
sources. Data regarding these categories are generally available in standard reference works. 
See e.ft., World Bank Atla», published annually. Population dnta. type of labor force, tvpes of natural resources are matters well-known to political scientists, economists, geogrnnhors. other officials of U.S. Governmental agencies and departments. Moreover, n monumental 
work Is in the final stages of nrepnratlon which compares the coal ODP per cn»lta of i»any 
countries, including those with controlled economies, such as Poland, with each other from nearly everv conceivable economic viewpoint. This pro'ect, I. B. Kravls, 7. Kenessev. A. 
ITeston and n. Summers, A. Kvntcm of International Comnariton* of (7n>M Product nn<l ]>iirrtin*infi Power is a cooperative effort sponsored by the United Nations with the support 
of the World Bank and which will greatly facilitate futine comparisons of this sort.
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(b) Neither the prices nor the constructed value approach is favored by the 
language of the statute, since the law clearly says that "either" may be used.7 
Had the Congress wanted to give one test or definition primacy over the other, 
it was well aware of how it should be donp. • ;. 19 U.S.C. f § 161 and 170. In adopt- 
ing §205(c) Congress set forth an at V ,cal standard for state-controlled- 
economy countries which is clear on its lace and which makes "constructed 
value" a co-equal alternative to the "prices" test, which is clearly the statutorily 
preferred standard in dumping cases involving non-state-controlled economy 
countries.

As a matter of statutory construction it is obvious that § 205(c) controls over 
$202, not the reverse. Section 205(c) is the specific law applicable to state-con 
trolled economy situations, not § 202. Section 205(c), in contrast to former Cus 
toms regulation § 153.5 (b), uses the disjunctive and deliberately elevates "con 
structed value" to a level equal to that of "prices" to become part of the defini 
tion of "foreign market value" itself, unlike §202 which makes "constructed 
value" subsidiary to "foreign market value" for market economy countries.

(c) Since § 205(c) does not dictate a preference for either the prices or the con 
structed value approach, how shall the Secretary determine which method to use? 
By choosing the method which comes closest to meeting the goal of § 205(c), i.e., 
the method which best reflects the "normal costs, expenses and profits" of pro 
ducing the particular merchandise being apnraised.

As the Act is not intended to be a protectionist device, but to eliminate only 
unfair and injurious international price discrim .nation, in the absence of such 
unfairness the Act is not meant to thwuri oidmary low-priced sales, which are 
proper features of successful international competition. In enacting §205(c) 
Congress concluded that either (c) (1) or (c) (2) could be used as a price stand 
ard ajrainst which U.S. manufacturers could fairly be asked to compete and, 
of course, the encouragement of fair competition was the purpose of the statute."

The result, therefore, is that Treasury must, in the normal case, choose the 
lower of the values arrived at by (c) (1) or (c) (2) as its fair value or foreign 
market value. Section 153.7 should be amended to reflect this statutory 
imperative."

2. The Use of Prices Charged by O'her Manufacturers.—Neither the Notice nor 
the proposed regulation makes reference to the definition of th<> term "such or 
similar merchandise," which is used eight times in the proposed regulation. The 
term is expressly defined in § 212(3) of the Act, as amended by the Trade Act of 
J.974, and yet the proposed regulation reads as if the statutory definition did not 
exist. This oversight should be corrected by amending § 153.7 to make clear that 
it is not appropriate to determine foreign market value by reference to the price 
(or constructed value) of some other manufacturer's merchandise.

Section 212(3) was amended by the Trade Act of 191/4 to eliminate from the 
definition of "such or similar merchandise'' merchandise "produced by another 
person." 10 The purpose of this amendment, as stated in both the House and

7 The prior, pre-1975 practice of Treasury of mixing these two methods of calculation 
(see former Customs regulation 1 153.5(b)) was changed by § 205(c).

8 In enacting the Antidumping Act of 1921, Congress was avowedly concerned with pro 
tecting American Industry from unfair competition, not competition itself. In the study 
which prefaced the Act, the U.S. Tariff ''ommisslon of 1919 wrote :

"[D]urapiug is generally regarded as occurring whenever there Is a sale of imported 
merchand se at less than its prevailing market or wholesale price in the country of pro 
duction. [It] . . . contrasts with . . . ordinary low-priced sales, which, in the absence of 
some unusual and unfair advantage, are generally deemed proper features of successful 
competition." [Third Annual Report of the United States Tariff Commission 11 (1919).]

Therefore, the Antidumping Act of 1921 is principally a measure to combat international 
price discrimination, not to forestall foreign competition.

The 1974 amendments were clearly based on Uie same notions. As the Senate Finance 
Committee wrote :"Tint Act is a "protectionitt" statute designated to fcar or restrict U.S. imports : rather, 
it is a statute designed to free U.S. Imports from unfair price discrimination practices.
*******

"The Antidumping Act is designed to discourage and prevent foreign suppliers from
detriment of a United States industry."unfair price discrimination practices to the 

[S. Rep. No. 93-1298 : 1974 U.S. Code Cong. and Ad. News 7316 (emphasis added).]
» We assume that the proposed regulation does not encompass any change to the existing 

Treasury practice of making adjustments to prices to reflect differences between the 
merchandise in question and the merchandise in a non-state-controlled-economy country, 
including differences in economies of scale In the production of the merchandise. If this 
assumption is in error, then appropriate languntre should be incorporated in 1 153.7 (a) to 
reflect this practice.

"> Subparngraphs (B). (D), and (F) of | 212(3), each of which referred to merchandise 
' ^roduced by another person," were dropped from the definition. See 19 U.S.C.A. f 170a 
U977 pocket part at 29).
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Senate Reports, was to avoid imposing dumping duties on the basis of prices 
which the foreign manufacturer "cannot control and may not even know 
about." u When this definition is read into § 206(c) (2), as it must be, since § 212 
by its own terms applies to "this title," it means that the constructed value in a 
non-state-controlled-economy country is the constructed (hypothetical) value of 
the state-controlled country's merchandise in that country, not some other pro 
ducer's merchandise. When this definition is read into § 205 (c) (1) it means that 
if the state-controlled-economy country's merchandise is also being made in a non- 
state-coutrolled-economy country, the prices of that merchandise can be utilized.

Thus, in making its determination of which method beat reflects the "normal 
costs, expenses and profits" of producing the state-controlled-economy country's 
merchandise, the Secretary must examine: (a) the prices of such merchandise 
in a non-state-eontrolled-<!conomy country if such merchandise is also manufac 
tured there, and (b) the constructed value of such merchandise in a uou-state- 
controlled-economy country. In most cases it would appear that only the con 
structed value approach would be available, since it is not often that a state- 
controlled-economy country would also be manufacturing its merchandise in a 
uon-state-controlled-economy country. Obviously, though, such a situation is not 
impossible. For example, it is conceivable that the factory in Poland which 
make-, Melex golf cars could begin producing the Melex golf car in another, 
market economy country. Were that to happen, the prices at which such mer 
chandise was sold in that country could be used as a basis for determining the 
foreign market, value of golf cars exported to the United States from Poland.

3. The Use of U.S. Prices.—Subsections (a) and (c) of proposed regulation 
§ 1B3.7 expressly provide for the use of United States prices (or constructed 
value) except, first, where the provisions of subsection (b) apply, that is, where 
the Secretary conclude^ that "such or similar merchandise is not produced in a 
mm-state-controlled-econoiny country or countries which is (are) . . . compar 
able in terms of economic development to the state-controlled-economy country 
from which the merchandise is exported," and except, second, *vhere "sales of 
such or similar merchandise in any other non-state-controlled-economy country 
are . . . available or ... provide an adequate b°sis of comparison." It seems 
safe to assume that in many circumstances the Secretary will feel required by 
this regulation to use United States prices, although the absence of any definitions 
of such language as "comparable" and "adequate basis of comparison," and the 
absence of any standards circumscribing the Secretary's decision in this matter, 
make the regulation unnecessarily vague and ambigious with respect to a given 
fact situation. If nothing else is done, the proposed regulation should be re 
drafted to provide clear, objective definitions and standards so that exjwrters 
from state-controlled-economy countries can have some reasonable basis for mak 
ing business decisions regarding their exports." As it now stands, the Secretary 
proimses to reserve for himself so much "flexibility" that the likelihood of ar 
bitrary and ad hoc applications of the Act to particular fact situations seems 
almost inevitable.

An even more serious problem exists with resr >ct to the proposed regulation, 
however. This regulation, both as proposed and as adopted for the first time in 
197(5, incorporates a new, major—but unfortunate—concept into antidumping 
law—the use of prices of United States produced merchandise as the "foreign 
market value" of "fair value" of imported merchandise from state-controlled- 
ecnnomy countries.

This concept is a creation of the Secretary without any basis in law. Worse, 
the referent to United States prices is inherently protectionist. Obviously, there 
will always be United States prices in these cases; if such prices are the referent, 
price floors will automatically be established which would read comparative 
advantage out of the law and pass that cost off on to the American consumer.

11 See H.R. Rep. No. 93-571, 03d Cong.. 1st Sess. 72 (1973) ("Your Committee helipvoi 
that this language creates Inequities by subjecting a manufacturer to liability for dumping 
duties in situations where he cannot control and, most often, does not know the prices 
which will form the basis for comparison with his prices to the United States.") : Sen. RCD. 
No. 9H-1298, 93d Cong., 2d Sess. 177 (1974) ("This produces occasional inequities . . br 
rendering their liable to the imposition of •'umping duties on the basis of prices which 
they cannot control and may not even know joout ")

12 For example, in the Appendix we recor >end 'hat the phrase "most nearly equivalent la 
terms of economic development" be used 'n *<•"". of the term "comparable in terms of eco 
nomic development." Almost anything is '\ aiparable," even apples and oranges.
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(a) The language of |205(c)
Tlie touchstone for the validity of the proposed regulation must be the words 

of the statute itself. As the Supreme Court has noted in another context: "The 
rulemaking power granted to an administrative agency charged with the ad 
ministration of a federal statute ts not the power to make law. Rather, it is 'the 
power to adopt regulations to carry into effect the will of Congress as expressed 
ly the statute'." Ernst & Ernst v. Hochfelder, 425 U.S. 185, 213 (1976) (emphasis 
added.) No greater authority has been granted the Secretary under the Act. See 
19 U.S.C. § 173.

A comparison of §153.7 with §205(c) of the Act shows that the clause "in 
cluding; the United States'' has neen inserted in subsection (a) of the regulation 
even thouKh it dot's not appear in the corresponding section of the statute. More 
over, subsection (c) of the regulation is entirely a creation of the Secretary, 
.since it nowhere appears in 8 205(c) (or elsewhere in the Act).

A careful reading of §203(c) shows that the term "non-stateK*ontrolIed- 
ecunomy country" cannot be read to include the United States, First of all, 
§205(c) does include the term "including the United States," but in another 
part of that suction. Congress clearly knew how to refer to this country when it 
wanted to. Its failure to use the term in juxtaposition with "non-state-controlled- 
economy country" suggests that it did not wish to include the United States in 
that term. Second, if "uon-state-controlled-ccouomy country" was meant by the
•Congress to include the United States, then a straightforward reading of §205 
U'HD(H) makes no sense. That section would read:

"* * * the Secretary should determine the foreign market value of the mer 
chandise (u) the basis of the normal costs, expenses and profits as reflected by
* * * Hie prices * * * at which such or similar merchanise of [the United 
Stntr ., is sold * * * (B) to other countries, including the United States." [Eni- 
pbii.MS added: added material is in brackets.]

Since the United States is not an "other" country with respect to itself, such 
a reading is nonsense. The only way the section can be read to make sense is if 
"lum-state-controlled-economy country" does not include the United States, the 
only reading which is consistent with the basic purposes of the antidumping law 
and the antitrust law.

(I) The legislative history
The legislative history of the Trade Act of 1974 as it applies to 8 205(c) clearly 

demonstrates that no "U.S. prices" concept was ever enacted into law. On Sejv- 
temhcr 5, 1073. Senator Carl Curtis introduced a bill in the Senate, 8. 2374. to 
amend the. Antidumping Act to provide for a "substituted constructed value" 
where the normal methods for determining foreign market value could not be 
utilised and where there was not sufficient evidence ft. * which a constructed 
value could be determined. Under the bill, "substituted constructed value" would 
be the cost of similar merchandise at Us place of manufacture in the Vnitcd 
Mutes, <tx determined 1>y the Secretary of the Treasury" (cmphaais added). This 
hill was discussed during Senate hearings on H.R. 10710.19 The bill's significance, 
however, is that it was not adopted by Congress as part of the Trade Act of 197$ 
and, thus. f!id not become part of the Act.

What did become a part of the Act was the original language of JT.K, 10710 as 
reported by the House Committee on Ways and Means on October 10,1973.1* That 
language is now S 205(c), With respect to that section the House Report states: 15

"A new subsection (c) to Section 205 is also added to adopt in the law the 
substance of the existing Treasury Department practice, as reflected in § 153.." (b> 
of the Treasury's antidumping regulations (19 C.F.R. 153.5(1))), under which 
decisions regarding dumping are made with respect to merchandise from state- 
controlled-economy countries. From time to time, a case arises in which the 
information indicates that the economy of the country, from which the mer 
chandise is exported, is controlled to an extent that determinations cannot be 
made in accordance with tae usual technical rules. The amendment would con 
firm the Treasury practice under which the Secretary makes the nerowarr 
dumping determinations with respect to state-controlled-economv countries im.ved 
on prices at which such or similar merchandise of a non-state-co'ntrolled-cconotnv 
country Is sold either for consumption in its home market or to other countries,

Ir> Spp Ilpiirinfis nt 1320-29.
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or based on the constructed value of such or similar merchandise in a non-state- 
controlled-econoiny country."

It is significant that there was no suggestion in the House Report that the 
reference to a "noa-state-controlled-economy country" included the United States, 
or that the prices or the constructed value of United States produced merchan 
dise generally were utilized under the then existing Treasury practice where 
other methods were not available.

This point is confirmed by § 153.5 (b) of the then existing Treasury regula 
tions (mentioned in the House Report. supra). The 1973 regulation provided:

"Merchandise from controlled economy country.— -Ordinarily, if the informa 
tion available indicates that the economy of the country from which the mer 
chandise is exported is controlled to an extent that sales or offers of sales of 
such or similar merchandise In that country or to countries other than the 
United States do not permit a determination of fair value under § 153.3 or § 153.4, 
the Secretary will determine fair value on the basis of the constructed value of 
the merchandise determined on the normal costs, expenses, and profits as re 
flected by the prices at which such or similar merchandise is sold by a non-State- 
controlled-economy country either (1) for consumption in its own market: or 
(2^ to other countries, including the United States." [19 C.F.R. §153.5(b)

Obviously, this regulation did not embody the concept that the prices of United 
States produced merchandise could be used to determine foreign market value. 
Indeed, such a concept would have constituted a major change in antidumping 
law.

When the Senatr took up H.R. 10710 they passed what is now §205(c) "un 
changed from the House Bill." "

Then a curious thing happened. When the Senate Finance Committee's Re 
port on H.R. 10710 was prepared, somehow language crept in that purported to 
incorporate the very concept which S. 2374 had unsuccessfully proposed, and 
which H.R. 10710 had not accepted — the use of United States prices as a referent. 
The Senate Report stated :

'•Ktatc-Controlleil-Economii Dumping. — The second amendment to Section 205. 
to be added as a new subsection (c), alsn unchanged from the House, Bill, would 
adopt, in substance, existing Treasury regulations concerning standards for 
comparison to be employed in investigations of merchandise imported from 
State-controlled-economy countries. The Committee is concerned that the tech 
nical rules contained in the Act are insufficient to counteract dumping from 
State-controlled-economy countries where the supply and demand forces do not 
operate to produce prices, either in the home market or in third countries, which 
can be relied upon for comparison purposes. Accordingly, the amendments 
would confirm the existing Treasury practice of comparing the purchase price 
or exporters' sales price of the merchandise in question with the foreign market 
value of the merchandise on the basis of the normal costs, expenses, and profits 
as reflected by either (1) the prices (determined in accordance with Sections 
202 and 20f)(a) of the Act) at which such or similar merchandise produced in 
a non-State-controlled-economy country is sold either for consumption in :he 
home market or to other countries (including the United States), or (2) on the 
basis of the constructed value of such or similar merchandise in a non-State- 
fontrolled-economy country (as determined under Section 206 of the Act). The 
amendment in intended to permit comparison of the purchase price or exporters' 
sales price, of the merchandise in question with the prices of such or similar 
merchandise, produced in the United States in the absence of an adequate basin 
for comparison using prices in other non-Statc-cont rolled-economy oounr, ics." 
[Senate Report, at 174 ; emphasis added.]

Clearly, the last sentence of the Senate Report was a gratuitous addition to 
the legislative history of H.R. 10710 which had. and has, absolutely no basis in 
fact or law. Not only had the language of §205(c) been unchanged from the 
House bill, there was not an "existing Treasury practice" of using United States 
prices under any circumstances. This has been confirmed by a letter of a Treasury 
Department official in April. 1974 that "[olur experience indicates that this 
situation has never arisen to date."" ^A "practice" is, of course, an "habitual

111 Senate Committee on Finance. Report on the Trade Reform Act o/ 1074 to accompany 
U.K. 7'/71rt, Sen. Hop. No. 12fts. 03d Cone.. 2tl SPSS. 174 (1074).

17 Letter of Ren L. Irv'n. Director. Office of Tariff and Trade Affairs, to Bart Fisher, Esq., 
I'atton, Boftgs & Blow, dated April 19, t974.
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or customary performance," 1* not something which has never arisen.) It also 
has been confirmed by Treasury's decision in the Fall of 1974 to use Canadian 
prices in the Polish golf cars antidumping proceeding, instead of United States 
prices as urged by counsel for a domestic golf car manufacturer. Following that 
decision Senator Curtis, who introduced S. 2374, in a letter to Secretary Simon 
on December 20, 1974," acknowledged in effect that there had been no change 
in the law on this point, by stating that "it appeared the Melex matter would be 
resolved administratively and legislative relief would not be necessary."

Accordingly, there is no basis for the Secretary now to accomplish by admin 
istrative regulation that which the Congress refused to do by law in 1974.
C. Conclusion

While we support the proposed revision to the "constructed value" test— 
standing alone—we nonetheless believe it has been necessary to direct attention 
of the Customs Service and Department of Treasury to serious questions regard 
ing the basic validity of the current regulation and its proposed amended form. 
Section 153.7 should be redrafted to reflect the Act which it is intended to imple 
ment. To that end, we enclose as an Appendix to this letter draft language 
which we feel adequately reflects the requirements of the Aft. 

Sin<*erely,
CARL W. SCHWABZ.

Enclosure.
APPENDIX 

DRAFT OF PROPOSED REGULATION

§ 153.7 Merchandise /rc?» statc-controlled-cconomy country
(a) It available information indicates to the Secretary that the economy 

of the country from which the merchandise is exported is state-controlled to an 
extent that sales or offers of sales of such or similar merchandise (as defined 
in subsection (c)) in that country or to countries other than the United States 
do not permit a determination of fair value under jjj} 153.2, 153.3 or 153.4, the 
Secretary shall determine fair value of the merchandise on the basis of the nor 
mal costs, expenses, and profits as reflected by either:

(i) The prices, determined in accordance with section 205(a) and section 
202 of the Act (19 U.S.C. 164(a), 161), at which such or similar merchan 
dise (as defined in subsection (e)) is sold either (1) for consumption in 
the home market of a non-state-controlled-economy country or countries, 
or (2) to other countries, including the United States, provided such or 
similar merchandise is produced in such non-state-controlled-economy coun 
try or countries; or

(it) The constructed value of such or similar merchandise (as defined 
in subsection (c)), determined in accordance with section 206 of the Act 
(19 U.S.C. 165), as if produced in such non-state-controlled-economy coun 
try which the Secretary finds, in accordance with subsection (d), is at the 
time of exportation most nearly equivalent in terms of economic develop 
ment and resources to the state-controlled-economy country from which 
the merchandise is exported.

(6) In making the determination required by subsection (a) of this section, 
the Secretary shall utilize the method (either (a)(i) or (a)(ii)) 'hich best 
reflects the normal costs, expenses and profits of producing the merchandise. 
Ordinarily, in the absence of other factors found by the Secretary to be material, 
the method which results in the lower fair value shall be utilized.

(c) The term "such or similar merchandise" as used in this section shall 
mean merchandise which was produced by any person (as defined in 19 U.S.C. 
172) of, or other agency or affiliate of, the state-controlled-economy country 
whose merchandise is under consideration, in the first of the following cate 
gories which applies:

(f) The merchandise under consideration and other merchandise which 
is physically identical with the merchandise under consideration;

(if) Merchandise which is like the merchandise under consideration in 
the purposes for which used and approximately equal in commercial value 
to the merchandise under consideration;

18 Random Houie Dictionary of the Englith Language at 1128 (1967 ed. unabridged).
18 Thp letter Is unavailable to the undersigned, but 1* Is quoted by Charles Owen Verrlll, 

Jr., Patton. Boggs & Blow, in his letter of October Js4, 1077 to Mr. Peter D. Ehrenhaft, 
Deputy Assistant Secretary (Tariff Affairs), at 13.
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(Hi) Merchandise which is of the same general class or kind as the 

merchandise under consideration and in the purposes for which used and 
which the Secretary determines may reasonably be compared for anti 
dumping purposes with the merchandise under consideration.

(d) In determining the non-state-controlled-economy country which is at 
the time of exportation most nearly equivalent in terms of economic develop 
ment and resources to the state-controlled-economy country from which the 
merchandise is exported, the Secretary shall give due consideration to the best 
available data reflecting the normal costs of producing the merchandise in non- 
state-controlled-econoaiy countries and in the state-controlled-economy country 
from which the merchandise is exported. In the absence of reliable data of such 
nature, the Secretary shall give due consideration to the best available data 
reflecting similarities in per capita gross national product and in natural and 
human resources of non-state-controlled-economy countries and the state-con 
trolled-economy country from which the merchandise is exported.

(e) As used in this section, the term "non-statecontrolled-economy country" 
shall not include the United States.

METZGER, SHADYAC & SCHWARZ,
ATTORNEYS AT LAW, 

Washington, D.C., November n, 1977. 
Re Electric golf cars from Poland.
lion. PETER D. EHRENHAFT,
Deputy Assistant Secretary and Special Counsel (Tariff Affairs), Deportment

of the Treasury, Washington, D.C.
DEAB MR. EHREMIAFT: At the risk of over-burdening you with paper on this 

subject I believe it is necessary to respond not only to what we perceive to be 
important but misconceived observations by Mr. Verrill in his letter to you of 
October 24, 1977, but also to certain points we understood you to suggest at our 
joint meeting on October 14, 1977. We agree with you that the issues presented 
by this proceeding are complex, and we very much appreciate your willingness to 
listen to both sides. It is my hope that this dialogue is of assistance to you and 
your staff.

A. GENERAL OBSERVATIONS

Now that I have had an opportunity to see Mr. Verrill's written response, I 
think at least two conceptual areas of disagreement between us have crystallized:

(1) Mr. Verrill insists that there are no "cosmic principles of international or 
east/west trade" involved here and implies that all we are concerned with here 
is a minor and isolated dispute in a small industry. In fact, however, there are 
and will he other agreements between Polish and American industries which 
provide for delivery of merchandise made only in Poland and the United States 
for use only within the United States. Moreover, in our legal system the develop 
ment of a "cosmic principle" is always preceded by one or more individual cases 
of discrimination, hardship, injustice or persecution. I would not wish to count 
the instances in which the Federal Courts have been asked to ignore an in 
dividual's complaint because it did not raise "cosmic" issues but which, when 
addressed by the Court nevertheless, provided the stimulus for new and far- 
reaching policies. What we believe we have documented for you is just such 
a case.

The fact is that there are issues involved here of significant importance to the 
continuation of fair east/west trade, to the commitment of this country to fair 
play and due process and to our obligations under international law. The most 
basic of these are:

1. In "state-controlled economy" dumping cases, does the law require 
Treasury to utilize only the price approach to foreign market value (or, 
as Mr. Verrill calls it, the "reflected value" test) and to ignore the "con 
structed value" approach? Mr. Verrill says yes; we say no.

2. In such cases, does the law now permit the use of the prices of an 
unrelated, third-country manufacturer as a basis for foreign market value? 
Mr. Verrill says yes; we say no.

3. In such cases, has the law ever permitted Treasury to use "U.S. prices" 
as foreign market value when the obvious and inevitable result would bo to 
prevent price competition (and thus imports) altogether from such countries? 
Mr. Verrill says a yes; we say no.

(2) Mr. Verrill—at page 2 of his letter—argues that since "Pezetel had no 
role in developing" the U.S. golf car market, and since Melex cars have been 
built for export to the U.S. and not for the home market, that "Pezetel is not,

82-760—78——10
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therefore, in the position of the ordinary exporter who seeks access to the 
United States umrket." Presumably he means that in cases where a product is 
xpeciflcally umde for the U.S. market, the exporter cannot expect to be treated 
like an "ordinary" exporter and must be subjected to special burdens from 
Treasury and an extra measure of hostility from the entrenched U.S. industry 
which must compete against those imports.

Such sophistry only points up the need for you and your colleagues to keep 
firmly in mind whut Mr. Verrill is attempting to obscure: viz., the real purpose 
of the antidumping laws. Every statute must be interpreted and enforced in light 
of the purpose it was designed to .serve, and the Antidumping Act is no different. 
This statute's basic purpose, as you ure well aware, was to prevent a foreign 
manufacturer from injuring an efficient, competitive U.S. industry by "dumping" 
goods on the U.S. market at prices below the prices which that manufacturer 
normally charges elsewhere. It was not designed to prevent importers from 
engaging in price competition with American industry. It was not designed to 
prevent a foreign exporter from capitalizing on its natural economic, geographic 
or other advantages in its battle for markets and thus repeal the principle of 
"comparative advantage," upon which all international trade is based. It is 
these principles that Mr. Verrill is asking you to ignore through a tortured 
reading of the clear language of the statute in question, 19 U.S.C. § 104(c).

We do not deny that in many circumstances the calculation of what is the 
"normal" price for a particular manufacturer's product will be very difficult, 
mid this is true for many reasons besides the fact that the exporter's economy 
may be "state controlled" 1 or its home currency non-convertible. But in deter 
mining foreign market value the lodestar must always be the price which is 
normal for that exporter, taking into consideration his own efficiency, technology 
and production advantages.

B. SPECIFIC ISSUES

1. The Alleged Primacy of the "Price" Standard for Foreign Market Value.
Throughout his memorandum, Mr. Verrill attributes to Treasury a "tradi 

tional" reliance upon "the price of such or similar goods that are manufactured 
in a western [presumably non-state controlled] economy." According to Mr. Ver« 
rill, this "price" (which he labels "reflected value") has been used in state-con 
trolled economy dumping cases since Bicycles from Czechoslovakia, 25 Fed. Reg. 
(5057 (1960) to the specific exclusion of the "foreign market value" standard and 
the "constructed value" standard (Memo. pp. 2-3). Former section 153.5(b) 
of the Customs regulations, which was not adopted until 1968,2 is cited as the 
basis for that "tradition," but Mr. Verrill concedes, as he must (Memo. p. 3), 
that, this regulation or the practice itself did not have "specific statutory sup 
port." The "statutory sanction" for the practice, he argues somewhat lamely, 
stemmed from the 1913 Underwood Tariff Act (which had nothing to do with 
dumping or with state-controlled economies) "which defined 'actual market 
value' almost precisely the same as 'foreign market value' in the 1921 Act." 
(Memo. p. 3; emphasis added).3

»I nin not aware of any guidelines under which this "state-controlled economy" situation 
should IIP deemed to exist, however. Mr. Verrill claims—at page 8—that wage levels may 
be lower in Poland due to "free education or medical eare" which "are often a burden oh 
wages in western economies." Which western countries does he think have "true" wage 
levels? He will be hard-pressed to find a country, east or west, that does not provide any 
"free" education, "free"' medical care, "free" retirement benefits, etc. New York Cltv 
and Washington, D.C. have rent controls. Congress regularly manipulates tax policy to 
encourage investment in certain industries and to influence prices in others. Direct subsidies 
to agriculture, airlines and e\en the manufacturing sector nre not unknown in this nation. 
Is our economy now "state-controlled"? Is Italy's economy or that of Japan or the 
Philippines? Was our economy "state-controlled' 1 while the Trade Act of 1974 was being 
drafted? (During President NMxon's "Phase I." "Phase II," and "Phase III" various 
"Price Hoards" and "Wage Panels" told every American how much he could charge for his 
goods imd how much his salarv would be.)

*T.D. 08-148, 2 Cunt. 7IuH.*303 (1008).
» Mr. Verrill neglects to point out that at the same time Congress was enacting the 1021 

Antidumping Act it was. in the Emergency Tariff Act of 1921, re-drafting the term "actual 
market value" as It had been used in the I'nderwood Law to take account of the situation 
then prevailing of depreciated currencies in Europe, whereby export prices were higher than 
domestic, prices and domestic prices at prevailing exchange rates were extremely depressed. 
Thl« was obviously a situation which could not be tolerated under revenue-producing tariff 
legislation and hence the re-deflnltlon. See die Statement of the Manaoers on the Part of 
the If mine in the Conference Report aeeoiiiiianving the Emergency Tariff Bill (H. Hep. 7ft. 
(17th fong. 1st Sess.). p. 12; see also, Levftt. Through the Customs Maze, p. 161. We must 
also note that one year later Congress, in t.ie Act of Sept. 21, 1922, c. 350, Title IV, 42 Star, fwo. revamped the entire system of custom:, t* .-mlnology and dropped "actual market value" 
from usage altogether. Thus the term has been dead for flftv-tive years. How Mr. Verrtlt 
derives "statutory support" for former Customs Reg. f 153.5(b) from this obscure history U not yet clear to me.
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Wo sec no need, at this time, to debate with Mr. Verrill as to whether there 
actually was a "tradition" at Treasury of the sort he urges or whether, if it did 
exist prior to the Trade Act of J974, it was valid or invalid.4 What we do think 
is important to our dispute, however, is whether, in the 1974 Act, Congress passed 
a law requiring that "reflected value" be used to the exclusion of "constructed 
value" (thus "confirming the existing Treasury practice," Memo. p. 4) or whether 
Congress set forth an analytical standard for cases such as these which is clear 
on its face and which makes "constructed value" a co-equal alternative to the 
"price" test which is clearly the statutorily preferred standard in dumping cases 
involving "western" economies.

As a matter of statutory construction it is obvious that § 164 (c) controls over 
§ 161, not the reverse. Section 164(c) is the specific law applicable to state-con- 
trolled economy situations, not §161. Section 164(c), in contrast to the old 
regulation, used the disjunctive and deliberately elevated "constructed value" 
to a level equal to that of "price" to become part of the definition of "foreign 
market value" itself, unlike § 161 which makes "constructed value" subsidiary to 
"foreign market value" for market economy countries. Had the Congress wanted 
to give one test or definition primacy over another, it was well aware of Luw 
it should be done. See 19 U.S.C. § 161 and § 170.

2. The Hypothetical Nature of "Constructed Value."
It is obviously true, as Mr. Verrill points out, that a "constructed value" is 

n hypothetical one. But since the statute, at § 165, carefully spells out how a 
"constructed value" is to be calculated and in § 164(c) specifically makes "con 
structed value" a standard for calculating foreign market value, to rail against 
the uncertainties of "constructed value" is to rail against the Act. Indeed, con 
trary to Mr. Verrill'a claim that "transaction prices are less subject to manipula 
tion than are cost calculations with all the variables and allocations that are 
possible" (Memo. p. 7) we think that, In this case, the exact opposite is true. 
Costs of labor, material, energy, etc-, are readily determined on the basis of pub 
lished data, and the manufacturing processes can be established by independent 
engineers and other experts. The two "constructed value" studies submitted by 
Pezetel were done by independent professionals without knowledge of the real 
purpose for their work. The "reflected value" calculations urged by Mr. Verrill 
and utilized by Customs were based upon unsworn ex parte information given 
to Customs by a competitor of Pezetel which has enjoyed a cozy relationship 
with Mr. Verrill's clients while denying Pezetel equal access to its'facilities 
and information. "Reflected value" calculations are themselves easily subjected 
to manipulation.

It must be remembered that Section § 164(c) directs the Secretary to "deter 
mine the foreign market value of the merchandise [the Melex car, not 'such or 
similar merhcaiuiise'j" (emphasis added). Some other producer's prices'asnply 
are not the normal costs, expenses and profits of the Melex car and therefore, 
are not the "best evidence" of them.

3. The use of U.S. Prices as a Standard.
Mr. Verrill's response to our Memorandum of October 13, 1977 offers nothing 

of significance to change the reality of the situation that Congress did not grant 
the Secretary any authority to use the prices of United States competitors of a 
foreign exporter to determine that foreign exporter's "foreign market value." 
We reiterate that:

(«) the language of §164(c) makes no internally logical sense if in 
terpreted to include United States prices (see our October 13th Memoran 
dum at 9-10); and the current regulation, § 153.7, adopted in 1976, exten" i 
and modifies the language of § 164(c), a presumption of authority not per 
mitted to Federal administrative agencies.

(1) Not even former Customs regulation § 153.5(b), the embodiment of 
the then "existing Treasury practice," contained any "U.S. prices" concept, 

(c) There was in fact no "practice" in Customs of using U.S. prices for 
Congress to have adopted. The letter of Ben L. Irvin, Director, Office of 
Tariff and Trade Affairs, to Mr. Verrill's law partner confirms that "[o]ur 
experience indicates that this situation has never arisen to date." A "prac 
tice" is, of course, an "habitual or customary performance" (Random House

4 We must note, however, that even prior to 1075 the existing law (5 tfil) clearly said 
that "constructed value" was to he used "in the absence of" foreign market value, and no 
fabricated "reflected value" standard was authorized. This is still true for eases involving 
"western" countries. Since the LTFV finding in this ease, on June 11, 1075. indicates— 
on its face—that it was based upon the standard set forth in the old regulation, and not 
upon § 104, it is invalid and must be vacated.
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Dictionary of the English Language at 1128 (1967 ed. unabridged)), not 
something which has never arisen. In any event, an administrator's opinion 
rendered in an uncontested and ea> parte situation is entitled to virtually 
no weight.

By way of passing we note that Mr. Verrill quotes from a letter from Senator 
Gurtis to Secretary Simon on December 20, 1974, that "it appeared the Melex 
matter would be resolved administratively and legislative relief would not be 
necessary."* Since the administrative "relief then provided by Treasury was 
to determine the Melex golf car's foreign market value on the basis of Marathon's 
prices, as opposed to Mr. Verrlll's arguments at that time that U.S. prices should 
be used, that letter appears to support our view that the Congress did not enact 
any law that would permit resort to United States prices.

4. The Use of Prices Charged by Other Third-Country Manufacturers.
Mr. Verrill argues (Memo. p. 14) that "[i]t would be absurd for the Treasury 

Department to construe [§164(c)] as having been negated in its entirety by 
[§170a(3).]" We, of course, do not argue to the contrary; we note, however, 
that a reasonable interpretation of the two sections does not requrie such a dras 
tic result.

Section 170a(3) was amended by the Trade Act of 1974 to eliminate from the 
definition of "such or similar merchandise" merchandise "produced by another 
person.'" The purpose of this amendment, as stated in both the House and 
Senate Reports, was to avoid imposing dumping duties on the basis of prices 
which the foreign manufacturer ''cannot control and may not even know about." 
When this definition is read into {164(c) (2), as it must be, since § 170(a) by 
its own terms applies to "this title," it means that the constructed value in a 
non-state-controlled-economy country is the constructed (hypothetical) value of 
the Melex golf car in that country, not some other producer's golf car. When 
this definition is read into § 164(c) (1) it means that if a Melex car were also 
being made in a market economy country, the price of that car could be taken as 
a base figure. Even if § 164(c) (1) is to be read by ignoring all of § 170a(3), so 
that the "prices" referred to are some other producer's prices, the choice between 
(c) (1) and (c) (2) continues to apply. In this case, for the reasons stated else 
where, (c) (2) must be chosen and requires that the constructed value of the 
Polish-made Melex golf car be determined in a non-state-controlled economy 
country, not the constructed value or actual price of someone else's golf car, 
such as a Marathon.7

5. The Announcement of Marathon's Demise is Premature.
Out of an abundance of caution, we feel compelled to comment upon Mr. 

VerrllPs references to Marathon.
Mr. Verrill says (Memo. p. 9): "We have previously objected to the use of 

Marathon prices as the foreign value refereut in the liquidation phase of this 
proceeding primarily because that company has not produced a golf cart since 
1!)74... ." We have seen nothing from Mr. Verrill to support this bare allegation, 
and, to the contrary, information available to us (and to Mr. Verrill) clearly 
establishes that Marathon continues to sell golf cars both as golf cars and as 
"l>ersonnel carriers." See the invoices attached as Exhibits H, I, J and K to 
Professor Soltysinski's letter of August 25,1977, and the October 21,1977, invoice 
attached hereto. The price indicated. Can $1,100 per unit, is consistent with the 
earlier invokes for 1976 and 1977 sales. We do not see how Mr. Verrill or the 
Treasury can ignore these Marathon transactions. Furthermore, I do not see 
how Mr. Verrill can presume to make unsupported allegations of fact such as 
'•we understand that Marathon's costs, when it was producing golf cars, far 
exceeded the prices its car commanded in the market." This allegation, which we 
presume originated with Mr. Verrill, has been floating around during the last 
year, but if it is supported by any evidence whatsoever we are unaware of it. 
Indeed, the evidence, now supplemented by the referenced invoices, would go 
far to disprove the allegation.

* As best we can determine, such a letter Is not In the public files and has never been 
madf available to counsel for Melex or Vezetel.

«Subparagraphs (B), (D), and (F) of Section 170a(3), each of which referred to 
merchandise "produced by another person," were dropped from the definition. Hee 10 
U.R r.A. 1170a (1977 pocket part at 29).

7 Mr. Verrill—apparently attempting to conjure up some sort of an estoppel doctrine— 
claims that the use of Marathon as a referent was suggested by Pezetel itself (Memo, 
p. 5), but fails to note that this was only after Treasury had made it clear that some 
such refprent would be used and it was only a matter of which one was to be chosen. In 
any event, the point is Irrelevant since the matter was laised under the old law, prior to 
enactment of § 164(c).
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While we fully understand why Mr. Verrill and his clients would like to see/ 

Marathon leave the business, or at least to convince Treasury that it bad done 
.so, we continue to feel strongly that if the "reflected value" standard is to be* 
•used, it shoud be administered fairly.

O. SUMMARY

1. Section 164 (c) of Title 19, United States Code, is the governing law in 
this case. That statute provides a single* standard of foreign market value, viz.' 
"the normal costs, expenses and profits" of the Polish-made Melex golf car. 
Section 164(c) provides two alternative sources for arriving at these "normal 
costs, expenses and profits"; (a) Section 164(c) (1)—a price approach—whereby 
if a Melex car were being made in a market economy country the price of that 
car could be taken as a base figure and adjusted to reflect the difference between 
that country and Poland; (b) Section 164(c) (2)—a constructed value ap 
proach—whereby the hypothetical costs, expenses and profits are calculated, 
pursuant to § 165, by aggregating each of the individual costs of materials and 
labor, plus overhead and profit, in producing the Melex car in a market economy 
country (choosing the country that bears as close an economic resemblance to 
Poland as possible and making appropriate adjustments).

2. Neither the price nor the constructed valuo approach is favored by the 
language of the statute, since the law clearly says that "either" may be used 
and since Congress knew how to use language expressing a preference if it had 
wanted to do so. The prior, pre-1975 practice of Treasury of mixing these two 
methods of calculation (see the old Customs regulation §153.5(b)> was changed 
by 8 164(c). It is important to recall that the June 11, 1975 Determination of 
Kales at Less than Fair Value in this case was improperly based upon a mixed 
method of calculation.

3. Since § 164(c) does not dictate a preference for either the price or the con 
structed value approach, how shall the Secretary determine which method to 
use? By choosing the method which comes closest to meeting the goal of §164(c;, 
i.e., the method which ~bett reflects the "normal costs, expenses and profits" of 
producing the Polish-made Melex car, including allowance for the natural eco 
nomic advantages that may exist in the exporting country, here Poland.

As the Act is not intended to be a protectionist device, but to eliminate only 
unfair and injurious international price discrimination, in the absence of such 
unfairness the Act is not meant to thwart ordinary low-priced sales, which are 
proper features of successful competition. In enacting §164(c) Congress con 
cluded that either (c) (1) or (c) (2) represented prices against which U.S. manu 
facturers could fairly be asked to compete and that the encouragement of fair 
competition was the purpose of the statute. The result, therefore, is that Treas 
ury must, in the normal case, choose the lower of (c) (1) or (c) (2).

4. For the reasons stated above and in our Memorandum of October 13, 1977 
t'nited States prices are never an appropriate basis for an exporter's foreign 
market value. Moreover, pursuant to the amendment of the definition of "such 
or similar merchandise" by the 1974 Amendments, it is no longer appropriate 
(if it ever was in the case of state-controlled-economy countries) to determine 
foreign market value by reference to the price of some other manufacturer's 
merchandise. In this case, application of the definition of "such or similar mer 
chandise" to §164(c) requires a constructed value approach—the constructed 
value of the Polish-made Melex car in an appropriate m^et economy country 
(other than the United States).

Again, my apologies for the length of this letter, but we feel the matter is 
simply too important to let the record stand without a rebuttal to Mr. Verrill's 
letter. We, of course, stand ready to assist you further in any way possible. 

Sincerely yours,
CART, W. SCHWARZ.
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METZOEB & SCHWARZ,

ATTORNEYS AT LAW, 
Washington, D.G., October IS, 1911. 

Re Electric Golf Cars from Poland. 
Hon. PETER D. EHBENHAFT,
Deputy Asuictant Secretary and Special Counsel (Tariff Affairs), Department 

of the Treasury, Washington, D.C.
DEAR PETER : As you suggested in your letter of September 30 to Lou Schwarz, 

I am forwarding to you herewith a short memorandum which focuses upon the 
"American selling price" point discussed in Professor Soltysinski's August 25, 
1977 memorandum to Mr. Mundheim.

At your specific request, I am sending a copy of the enclosed, and of this letter, 
to Mr. Verrill. In this connection, I look forward to seeing the draft regulations 
on ex parte communications in these cases which you mentioned during our re 
cent telephone conversation, and I note with interest that Treasury now ap- 
patently considers antidumping proceedings such as ours to be adversary in 
nature.

We would also like to direct your attention to a further point not previously 
raised, to our knowledge, by either side which we would suggest be considered in 
addition to the points raised in Professor Soltysinski's August 25 memorandum.

The Trade Reform Act of 1974 amended the definition of "such or similar 
merchandise" in the Antidumping Act to eliminate inclusion in the definition 
of that term merchandise "produced by another person." See 19 U.S.C. § 170a(3). 
On its face this suggests that it is no longer appropriate to determine foreign 
market value by reference to the price of some other manufacturer's merchandise. 
Indeed, it is stressed in the House and Senate reports which accompanied H.R. 
10710 (the Trade Reform Act) that under the definition as it previously existed 
a company could become "liable to the imposition of dumping duties on the basis 
of prices which they cannot control and may not even know about," a result 
which Congress clearly considered to be unfair (Senate Finance Committee Re 
port at p. 177). This, of course, is precisely what has happened with respect to 
Molex golf cars through the reference to the price of a Marathon car as the basis 
for the Melex foreign market value. Section 170a(3) was amended to correct such 
inequities, and yet Customs has not adjusted its analysis to reflect that 
amendment.

I look forward to meeting with you and your colleagues on this matter on Fri 
day at 3:00 p.m., in your office. In view of your letter of September 30 and based 
upon the short discussion I have had with Professor Soltysinski I think we 
should concentrate our meeting on the issues raised by the above, and by the 
enclosed memorandum, as two new legal points of significance. Attending the 
meeting, in addition to Professor Soltysiuski, Lou Schwarz, and myself for the 
Polish sido will be: Henry W. Sawyer, III, Esq., Counsel for Pezetel and Melex 
In the Delaware antitrust litigation (of which you are aware) ; Dr. Stanislaw 
Ferenstein, a director of Pezetel; Dr. L. Dzikiewicz, Legal Counsel at the Polish 
Embassy; Dr. Edmund Wojcinski, Counsel to Pezetel in Warsaw; and Samuel 
Shepard Jones, Jr., an associate in my firm. 

Sincerely yours,
CARL W. SCHWARZ.

Enclosure.
MEMORANDUM

OCTOBER 13, 1977. 
To: Hon. Peter D. Ehrenhaft, Deputy Assistant Secretary and Special Counsel

(Tariff Affairs), Department of the Treasury. 
From: Stanislaw .T. Soltysinski and Carl W. Schwarz.
Subject: Use of the prices or the constructed value of "United States produced 

merchandise" to determine "fair value" of merchandise from state-con- 
trolled-economy countries.

In connection with the antidumping proceedings on electnc golf cars from 
Poland, it has been stated recently by the Department of the Treasury that the 
foreign market value of presently unliquidated entries of Polish golf cars may 
be based upon the price at which similar merchandise of a United States manu-
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facturer of golf cars Is sold.1 The authority for so determining the foreign market 
value of Polish golf cars apparently rests upon 19 C.F.R. § 153.7 (1977), which 
provides as follows:

"If the information available indicates to the Secretary that the economy of 
the country from which the merchandise is exported is state-controlled to an 
extent that sales or offers of sales of such or similar merchandise in that coun 
try or to countries other than the United States do not permit a determination 
of fair value under |§ 153.2, 153.3 or 153.4, the Secretary shall determine fair 
value on the basis of the normal costs, expenses and profits as reflected by either:

"(a) The prices, determined in accordance with section 203(a) and section 
202 of the Act (10 U.S.C. 164(a), 161), at which such or similar merchandise 
of a non-state-controlled-economy country or countries, including the United 
States, is sold either (1) for consumption in the home market of that country 
or countries, or (2) to other countries including the United States; or

"(ft) The constructed value of such or similar merchandise in a non-state- 
controlled-economy country or countries, including the United States, as deter 
mined under Section 206 of the Act (19 U.S.C. 165).

"The prices or the constructed value of the United States produced merchandise 
generally will be -utilized where sales or offers for sale of such or similar mer 
chandise in any ether non-state-tontrotted-economy country do not provide an 
adequate oasis for comparison." [19 C.F.R. § 153.7 (1977), emphnsis added.]

It is submitted that there is uo authority for this regulation under the Anti 
dumping Act of 1921, as amended, 19 U.S.C. §§160-172 ("the Act") and that, 
in adopting this, regulation, the Secretary made new law rather than giving effect 
to the Act as amended by the Trade Reform Act of 1974, Pub. L. 93-Q18, 88 Stat. 
1978 et seq., January 3, 1975 ("the Trade Reform Act").8

Section 153.7. which was adopted by the Secretary in 197G,3 is a purported 
paraphrase of 19 U.S.C. § 164(c), as enacted by the Trade Reform Act, which 
says:

"(c) If available information indicates to the Secretary that the economy of 
the country from which the merchandise is exported is state-controlled to an 
extent that sales or offers of sales of such or similar merchandise in that country 
or to countries other than the United States do not permit a determination of 
foreign market value under subsection (a) of this section, the Secretary shall 
determine the foreign market value of the merchandise on the basis of the normal 
costs, expenses, and profits as reflected by either—

"(1) the prices, determined in accordance with subsection (a) of this section 
and section 161 of this title, at which such or similar merchandise of a non-state- 
controlled-economy country or countries is soVl either (A) for consumption in 
the home market of that country or countries, or (B) to other countries, includ 
ing the United States; or

"(2) the constructed value of such or similar merchandise in a non-state-con 
trolled-economy country or countries as determined under section 165 of this 
title."

A careful reading of § 153.7 against § 164(c) of the Act shows that the clause 
"including the United States'* has been inserted 'n tht> regulation in two places 
even though it does not appear in those places in the f-tatute. Moreover, the last 
sentence of the regulation is entirely a creation of the Secretary, since it no-

1 Letter from Robert H, Mundbelm. .eneral Counsel of the Treasury, to Dr. Jozef 
Soldaczuk, Economic Counsellor, Polish Embassy, dated August 17, 1977:

"* * * I understand that you have now discussed witL Customs representatives the 
methodology employed in our calculation of the 1976 foreign market value based upon the 
price of a U.S. manufacturer of golf carts. Pezetel representatives may of course comment 
upon these calculations at any time, and we welcome the submission of any evidence you or 
counsel may have relevant to those calculations. * • •"

* As the Supreme Court recently noted In another context: "The rulemaking power 
granted to an administrative agency charged with the administration of a federal statute 
Is not the power to make law. Rather. It Is 'the power to adopt regulations to carry into 
effect the will of Congress as expressed by the statute.'" Ernst d Ernst v. Hochfelder, 425

• T.D. 76-176, 41 Fed. Reg. 26204, June 25,1976.
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where appears in § 164(c) (or elsewhere in the Act).* As will be shown below, 
these were not merely technical variations, but rather constitute a ; artling new 
principle of antidumping law.

In this connection, the legislative history of the Trade Reform Act as it applies 
to § 1(54 (c) consists of at least three relevant sources: first, a proposed amend 
ment to Ihe Act (which would have expressly acomplished what § 153.7 purports 
to accorplish) wbicu was not accepted; second, the House Report of the Com 
mittee un Ways and Means on H.R. 10710 (he Trade Reform Act); and third, 
the Senate Report of the Committee on Finance on H.R. 10710.

Oil September 5, 11)73 a bill was introduced to amend the Anti-dumping Act to 
provide for a "substituted constructed value" where the normal methods for de 
termining foreign market value could not be utilized and where there was not 
sufficient evidence fron. which a constructed value could be determined. Under 
the bill, "substituted constructed value" would be "the cost of similar merchan 
dise at i's place of manufacture in 1he United States, as determined 'by the Sec 
retary of the Treasury" (emphasis added). This bill was discussed during Sen 
ate hearings on H.R. 10710 (the Trade Reform Act).0 The bill's significance here, 
however, is that it was not adopted by Congress as part of the Trade Reform Act 
and, thus, did not become part of the Act.

What did become a part of the Act was the original language of H.R. 10710 
as rej, rted by the House Committee on Ways and Means on October 10, 1973.* 
That language is now 19 U.S.C. § 104(c). With respect to that section the House 
Reports states: 7

"A new subsection (c) to Section 205 is also added to adopt in the law the sub 
stance of the existing Treasury Department practice, as reflected in § 153.5(b) of 
the Treasury's antidumping regulations (19 C.F.R. 153.5(1))), under which deci 
sions regarding dumping are made with respect to merchandise from state-con- 
trolled-economy countries. From lime to time, a case arises in which the informa 
tion indicates that the economy of the country, from which the merchandise is 
exported, is controlled to an extent that determinations cannot be made in ac 
cordance with the usual technical rules. The amendment would confirm the 
Treasury practice under which th -• Secretary makes the necessary dumping de 
terminations with respect to state-controlled-economy countries based on prices 
at which such or similar merchandise of a non-state-controlled-economy country 
is sold either for consumption in its home market or to other countries, or based 
on the constructed value of such or similar merchandise in a non-state-controlled- 
economy country."

It is significant that there was no suggestion in the House Report that the 
reference to a "non-state-i-ont rolled-economy country" included the United States, 
or that the prices or the constructed value of United States produced merchan 
dise generally were utilized under the then existing Treasury practice where 
other methods were not available.

This point is confirmed by § I53.5(b) of the then existing Treasury regulations 
(mentioned in the House Report, uttpra). The 1973 regulation provided that:

".Vm'tocMdi'sc from controlled economy country.—Ordinarily, if ^he information 
available indicates that the economy of the country from which the merchandise 
is exported is controlled to an extent that sr.les or offers of sales of such or similar 
merchandise in that country or to countries other than the United States do not 
permit a determination of fair value under § 153.3 or § 153.4, the Secretary will 
determine fair value on the basis of the constructed value of the merchandise 
determined on the normal costs, expenses, and profits as reflected by the prices at

«It N interesting to note that SOIDP of the language of the last sentence of 5 153.7 was 
suggested by Charles O. Vcrrlll. Jr.. Ksq.. of Patton, Bogus & Blow, who represented the 
original complainant in these antidumping proceedings. In his letter dated October 30, 
107." to the Commissioner of Customs. Retaliations Division (attached hereto as Exhibit A). 
Mr Verrill suggested, as n proposed sentence In the regulation, the precise language [except 
for a grammatical correction) now appearing as the last sentence of { 153.7. It Is also 
worth noting that the-c antidumping proceedings, in which Mr. Verrill was a major 
narticipant. were pending before the Department at the same time his letter to the 
Regulations Division, but. significantly, the letter does not indicate Mr., Yen-ill's interest as 
counsel to a nartv In those »roccedines.

5 It Is of interest that Mr. Ynughn Border, an official of Outboard Marine Corporation, 
the original complainant. Mr. Verrill and Mr. Hart Fisher, both of Patton, Bogps & Blow, 
counsel to Outboard Marine, testified in support of S. 2374 on Mnrch 2S, 1974 during the 
hearings on the Trade Reform Act. See Hearings at 1320-28. The subject of their testi 
mony was Polish golf cars.

ofiff irons? Committee on Wail* nnrf Men**. Kenort on 1hf TrntJe Reform Act of 107S 
to arronipnny U.K. imiO, H.tt. Rep. Xo. 571, 03d Cong., 1st Sess. 157 (1973).

"III. at 72.'



149
which such or similar merchandise is sold by a non-State-controlled-economy 
country either (1) for consumption in its own market; or (2) to other countries, 
Including the United States." [19 C.P.R. § 153.5(b) (1973).]

Obviously, this regulation did not embody the concept that the prices of U.S. 
produced merchandise should be used to determine foreign market value. In 
deed, such a concept would have constituted a major change in antidumping law. 
Even Outboard Marine and its counsel recognized that use of United States 
prices would be such a change in antidumping law, and so they strongly lobbied 
in favor of passage of S. 2374.' Had H.R. 10710 already given Outboard Marine 
what they sought, there would have been no need to seek passage of S. 2374.

Yet S. 2374 «?«• not adopted, and when the Senate considered what is now 
§ l«4(c), they passe;! it "unchanged from the House Bill." 8

Then a curious thing happened. When the Senate Finance Committee's Report 
on H.K. 19710 was prepared, somehow language crept in that purported to in 
corporate the vtry concept which S. 2374 had unsuccessfully proposed, and 
which H.R. 10710 had not accepted—use ci United States prices! The Senate 
Report stated:

••Htdtc-VoHtrollcd-Econotny Dumping.—The second amendment to Section 205, 
to he added as a new subsection (c), also unchanged from the House Bill, would 
adopt, in substance, existing Treasury regulations concerning standards for 
comparison to be employed in investigations of merchandise imported from 
State-controlled-economy countries. The Committee is concerned that the tech 
nical rules contained in the Act are insufficient to counteract dumping from State- 
controlled-economy countries where the supply and demand forces do not operate 
to produce prices, either in the home market or in third countries, which can 
be relied upon for comparison purposes. Accordingly, the amendments would 
confirm the existing Treasury practice of comparing the purchase price or 
exporters' sales price of the merchandise in question with the foreign market 
value of the merchandise on the basis of the normal costs, expenses, and profits 
n« reflected by either (1) the prices (determined in accordance with Sections 
202 and 205(a) of the Act) at which such or similar merchandise produced in 
a non-State-controlled-economy country is sold either for consumption in the 
home market or to other countries (including the United States), or (2) on 
the basis of the constructed value of such or similar merchandise in a non-State- 
controlled-economy country (as determined under Section 200 of the Act). 
The amendment is intended to permit comparison of the purchase price or cjr- 
prtrters' talcs price of the merchandise in question u-ith the prices of such or 
similar merchandise produced in the United States in the absence of an adc- 
riuatc basis for comparison tisinrj prices in other non-Statc-controlled-ceonomy 
countries.'' [Senate Report at 174; emphasis added.]

Clearly, the last sentence of the Senate Report was a gratuitous addition to 
the legislative history of H.R. 10710 which had absolutely no basis in fact or law. 
Not only had the language of § 164(c) been unchanged from the House bill, there 
was not an "existing Treasury practice" of using United States prices under 
any circumstances. Such a practice was not in the regulations, and was not in 
the law (as was recognized by Outboard Marine's own counsel in his testimony 
on*. 2374. ) l°

How the underscored sentence in the Senate Report came to be included therein 
5s not presently known to Pezetel or its counsel. However, the circumstances 
existing with respect to the very active role of Outboard Marine Corporation and 
its counsel, in tins matter, as demonstrated by (a) its testimony in favor of S. 
2371 and (b) its impact in the creation of 19 C.F.R. § 153.7. suggest the possibility 
ihnt representatives of Outboard Marine may have suggested that this language 
be included in the Senate Report.

R svr r.xhiblt B. attached. Mr. Border, an official of Outboard Marine, conceded In his testimony on March 2S. 1974. that S. 2374, providing for assessment of antidumping duties oil T'.S j-alef prices, "is In contravention to our general attitude of obtaining costs in the country of origin." Hearings at 1322. His counsel Mr. Fisher, recognized that the then pxi-tln'g law did not permit assessment of antidumping duties on the basis of I'.S. prices:"What we are saying Is let us amend the dumping laws one way or another. We prefer your hill [S. 2.'{"41 because your hill gives us certainty, and it is easy to prove because we can he sure of our fliures in the United States." [Hearings at 1324.1Based on information received from the Office of Public Records, United States Senate, we nre advised that Patton, Bocg* & Blow WPS « registered lobbyist for Outboard Marine Corporation from April. 1074 (the same month in which Outboard Marine filed its anti- tluinning complaint with the Treasury Department 1 through September. 11)70.('Ser>i»te Committee on Finance. Krport on tlif Trade ftp form Act of 1911 to accompany U.K. J.770. Sen. Rep. No. 1208, 93d Cong., 2d SPSS. 174 (1974).
10 See note S. supra.
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Quite apart from the legislative history of 1164 (c), a careful reading of that 

section shows that the term "non-state-controlled-economy country" cannot be 
read to include the United States. First of all, S164(c) doea include the term 
"including the United States," but in another part of that section. Congress 
clearly knew how to use the term when it wanted to. Its failure to use the term 
in juxtaposition to "non-state-controlled-economy country" suggests that it did 
not wish to include the United States in that term. Second, if "non-state-con 
trolled-economy country" was meant by the Congress to include the United 
States, then a straightforward reading of S164(c) (1) (B) makes no sense. That 
section would read:

"* * * the Secretary should determine the foreign market value of the mer 
chandise on the basis of the normal costs, expenses and profits as reflected 
by * * * the prices * * * at which such or similar merchandise of [the United 
States] is sold * * * (B) to other countries, including the United States." 
[Emphasis added; added material is in brackets.]

Since the United States is not an "other" country with respect to itself, such 
a reading is nonsense. The only way the section can be read to make sense is if 
"non-state-controlled-economy country" does no* include the United States.

Ill
In summary, it can be seen that Customs regulation § 153.7, adopted in 1976, 

placed the Secretary in the posture of making law rather than carrying into- 
effect the words of the statute. The legislative history plainly establishes that 
a bill to base foreign market \alue on United States prices was not accepted, 
and that, instead, an existing Treasury practice was codified—a practice which 
did not include a concept of basing foreign market value on United States prices. 
Even without the legislative history, the language of § 164 (c) makes no internally 
logical sense if interpreted to include United States prices.

If this matter were just some minor technical point, perhaps greater leeway 
of interpretation by the Secretary might be justified. But where, as here, the 
regulation purports to establish a whole new principle of antidumping law— 
f'^t, in effect, a foreign manufacturer can be required to price its merchandise 
at a price never lest than the prices set by U.S. competitors ll—then that regula 
tion must be grounded on something more than a sentence inserted into a Com 
mittee Rejiort at the eleventh hour (under unknown circumstances) which was 
inconsisent with the Act itself and the existing Treasury practice which was 
meant to be codified. Such a regulation must be based on "the will of Congress 
os expressed by the .<ttati>!c." K Such a statute does not exist here. and. accord 
ingly, the Secretary should take steps to remove the references to United States 
prices from § 153.7. Whether a proposed rulemaking is initiated or not, the Cus 
toms Service should be directed by the Secretary to ignore United States prices 
in computing the foreign market value of golf cars from Poland.

A failure to take remedial action would necessarily mean that, for reasons 
unrelated to the fairness or unfairness of the competition Melex is providing to 
the U.S. producers, the Melex golf car would be unable to compete in tlie 
American market. And even more seriously, it would mean that a principle 
would then be in place which could bar, on the same basis, imports to the United 
States from state-controlled-econoray countries. It is difficult to believe that 
such was the intent of the Congress or the Administration in the enactment of 
the Trade Reform Act of 1974.

PATTON, BOOQS & BLOW, 
Washington, D.C., October SO, 1975.

Re Notice of Proposed Rulemaking: Antidumping Petitions by American Manu 
facturers, Producers and Wholesalers. 

COMMISSIONER OF CUSTOMS, 
Regulations Division, 
Washington, D.C.

GENTLEMEN : On July 23. 1973, the Customs Service published in the Federal 
Register a notice of proposed rulemaking and an invitation to comment upon

"Indeed, a hitfier price would Inevitably be required since under M 102 nnd 163 the 
foreign manufacturer must also bear, for purposes of computing dumping duties, the 
additional costs, charges and expenses, and normal United StnteR Import duties. Incident 
10 brineine the merchandise from the place of shipment In the country of odgin to the- 
place of delivery in the United States.

11 Ernst d Ernst \. HochjeWer, nupra note 2, (emphasis added).
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contemplated revisions of the Customs Regulations (19 CFR, Parts 153 and 175) 
pertaining to antidumping petitions by American manufacturers, producers and 
wholesalers. We have the following comments on the proposed regulations:

(a) Section 155.7 Merchandise from State Controlled Economy Country: This 
proposal would amend present 8153.5 (b) to conform to newly-enacted §205(c) 
of the Antidumping Act relative to determinations in the case of merchandise 
exported from controlled-economy countries. The pentultimate sentence of the 
proposed regulations suggests that United States prices wili be utilized only in 
the absence of sales or offers for sale of such or similar merchandise in other 
iiou-state-controlled-economy countries. This appears to be a more restrictive 
reading of the Trade Act amendment than intended by Congress.

The Senate Report states that newly-enacted § 205(c) "is intended to permit 
comparison of the purchase price or exporters' sale price of the merchandise in 
question with the prices of such or similar merchandise produced in the United 
States in the absence of an adequate basis for comparison using prices in other 
non-state-controlled-economy countries." Senate Report Number 93-1298, page 
174 (Emphasis Added.) While §153.7 reflacts Treasury practice prior to enact 
ment of the Trade Act, it is clear that Congress intended U.S. price* be used 
whenever other non-state-controlled-economy sales were not an adequate basis 
for comparison even though there may have been such sales in such countries. 
Accordingly, we would recommend that the last sentence of § 153.7 be amended 
to read as follows (deletions are in black brackets, new matter in italics):

"The prices or the constructed value of the United States produced merchan 
dise generally will be utilized |in the absence of] where sales or offers for sale 
of such or similar merchandise in any other non-state-controlled economy country 
does not provide an adequate basis for comparison."

This revision would preclude use of third-country sales of nominal or signifi 
cant quantity in relation to sales in the United States. 

Sincerely,
CHARLES 0. VERRILL, Jr.

[S. 2374, 93d Cong., 1st sess.]
A BILL To amend the Antidumping Act, 1021. to provide for a substituted constructed 

value in the case of certain Imported merchandise

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Antidumping Act, 1921 (19 
U.S.C. 160-171), is amended by inserting after section 206 the following new 
section:

"SUBSTITUTED CONSTRUCTED VALUE

"SEC. 206A. (a) For the purposes of this title, the substituted constructed 
value of imported merchandise shall be the cost of similar merchandise at its 
place of manufacture in the United States, as determined by the Secretary of 
the Treasury.

"(b) For the purposes of this title, the substituted constructed value shall be 
used, in lieu of the constructed value, with respect to impored merchandise only 
if the Secretary of the Treasury determines that—

"(1)(A) the quantity of the imported merchandise (i) sold or offered 
for sale for home consumption in the markets of the country from which 
exported, or (ii) sold for exportation to countries other than the United 
States, is so small in relation to the quantity sold for exporation to the 
United States as to form an inadequate basis of comparison for the purpose 
of determining foreign market value, and (B) there is not sufficient evidence 
from which a constructed value can be determined for the reason that all 
transactions available for consideration are between persons described in 
subsection (c) of section 206 and there is not sufficient evidence as to what 
a constructed value would have been had the transaction occurred between 
persons not specified in such subsection; or

"(2) the evidence available shows that the purchase price of the imported 
merchandise is established by the seller or exported without reference to 
the cost of the manufacture or production of such merchandise, for the pur 
pose of fixing a purchase price less than that of competing merchandise.". 

SEC. 2. (a) Section 201(b) of the Antidumping Act, 1921 (19 U.S.C. MO) and 
section 202(a) of such Act (19 U.S.C. 161) are each amended by strikir;* out 
"(or, in the absence of such value, than the constructed value)" and inserting
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In lieu thereof "(or, In the absence of such value, than the constructed value or 
the substituted constructed value, whichever is applicable)".

(b) Section 209 and section 210 of such Act (10 U.S.C. 168 and 169) are each 
amended by striking out "or the constructed value" and inserting in lieu thereof 
", the constructed value, or the substituted constructed value".

SEC. 3. Section 406 of the Act of May 27, 1921 (19 U.S.C. 172), is amended 
by striking out "associations; and" and inserting in lieu thereof "associations, 
and also includes foreign governments, and agencies and subdivisions of foreign 
governments, when engaged in the production of merchandise in a proprietary 
capacity; and".
STATEMENT OF VAI-GHN E. BORDER, DIRECTOR OF MARKETING, OUTBOARD MARINE 

CORP., ACCOMPANIED BY CHARLES O. VERRILL AND BART S. FISHER, COUNSEL
Mr. BORDER. My name is Vaughu Border. I am director of marketing of OMC 

Lincoln, a division of Outboard Marine Corp. We are manufacturers of Cush- 
nian golf cars.

Mr. VERRHX. My name is Charles Verrill with the firm of Batten, Boggs, and 
Blow. We are counsel to Outboard Marine Corp.

Mr. FISHER. My name is Bart Fisher. I am also with Batten, Boggs and Blow.
Senator CVRTIS. Mr. Border, we in Nebraska are very happy with the long 

record of Cushman Motor Works and products which appear in all parts of the 
United States, and are in sympathy with the problems they face in the field of 
international trade. We are very happy to have you here to present your 
statement.

You may proceed.
Mr. BORDER. Thank you, Senr.tor Curtis. We appreciate your concern.
I would like to state at the outset that Outboard Marine Corp., in essence, 

supports the trade bill, and thai; we are in favor of such legislation. We do, 
however, in the golf car industry have a peculiar problem which we would like 
to explain to you and answer any questions you may have.

The golf car industry began about, the middle 19oO's and continued to grow 
at a modest rate to about 1070. There are some 17 manufacturers in the industry 
now. or were about a year ago, at least. The peculiarity of this industry is pri 
marily in the fact that practically all sales of golf cars throughout the world 
as of this moment occur in the United States. There is a smUl market in Canada, 
it is probably less than 10 percent of our own. There is the beginning of a small 
market right now in Japan. But this has only been going on the last G months 
or so.

As of this moment, there are very few golf cars actually in existence in Japan. 
There is a sprinkling of golf cars in the United Kingdom, but only a very fe\v. 
The golf car is the product of an affluent society that is quite interested in the 
gamo of golf.. As a result, the only true market for golf cars in the world right 
now is in the United States.

The manufacture of golf cars was limited to United States manufacturers 
until recently. In 1970 all the manufacture was domestic. Beginning immedi 
ately thereafter, a golf car began to be imported into the United States that 
was manufactured in Poland. The golf car is a direct copy <>f one of our prin 
cipal competitors; in fact, the copy is so great that it is difficult to tell them 
apart even if you are in the industry.

In 1970. there was no foreign import. By 1973, this had grown to 15 percent 
of the industry I-y our estimate. Incidentally we calculated quickly as best we 
could the employment, involved in the manufacture of golf cars, and we esti 
mate that each worker in the golf car industry produces about 200 units a ye.;r. 
Total shipments of new golf cars annually are about 55,000.

So this would indicate that there are some 2,200 to 2.500 employees within 
the United States who rely on the golf car industry for their employment.

As I mentioned a moment ago, we estimate right now that the Polish golf car 
is 15 percent of our total sales in 1973. We project that they will probably reach 
22 to 25 percent in 1974, and I shall explain briefly why that is true.

The rate of growth of golf courses within the United States is about. 3.;" per 
cent annually, and has continued at that rate for the last 8 to 10 years. How 
ever, there has been one significant change in the tyi>e of golf courses that have 
been established in the last few years. In recent years, they are far more likely 
to be invohed in a land development operation rather than to be an independ 
ent country club. This means that the management of the club is far more profit-
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oriented then they are concerned about the comfort and desires of the 
membership.

This 1ms Implications on the purchase of golf cars, which I shall explain 
brielly. One other statistic you should know first. Golf car sales are quite unlike 
the automobile industry, for instance, because only l.~> percent, according to our 
returns are sold to individuals. In other words, 85 percent of all golf car sales 
are in fleets to country clubs.

Now, the Polish golf car normally sells at $150 to $200 less per unit delivered 
to the club than domestic models, and if you multiply that by the size of the 
average fleet, which is about 30 golf cars, you find that we are quoting of a 
differential of $4.500 to $6,000 per fleet. To a land development company who is 
just beginning their own golf course, these are quite important figures and they 
very frequently buy the less expensive golf car.

We also estimate that sales of Polish golf cars should skyrocket in the next 
2 or 3 years if something is not done, because once they get a good parts avail 
ability and service availability within this country, many clubs who would not 
consider them at the outset may very well do so later on.

We have two basic recommendations, gentlemen. The first recommendation, 
and by far the preferred one from out point of view, is the Curtis bill, S. 2374. 
Tliis bill provides that the fair market value for the purpose of a~,essing anti 
dumping duties would be basod on the ex-factory U.S. sales price of g-'lt cars.

Now, you may say at the outset that this is in contravention to our general 
attitude of obtaining costs in the country of origin, and it is a good point. The 
problem there is that the only good cost figures that we are likely to be able to 
develop are cost figures that you would develop in this country.

Our second recommendation would be to give the Treasury explicit authority 
to calculate a constructed value in the controlled economy country, and this 
would require an amendment to the Trade Reform Act. As I mentioned a moment 
ago, these ligures could be very difficult to obtain. The controlled economy coun 
tries, as I understand them, are not necessarily operated on a profit-making basis, 
and it is quite possible that they do not even develop a product cost in their 
accounting procedures as we know them in our country. 

Therefore, our request could be something that they do not even have. 
Second, if they have it, it might be quite difficult to obtain it, and if we ob 

tained it. there would be some question as to its accuracy.
Our third recommendation would be under title IV of the Trade Reform Act 

that the market disruption section be strengthened and that it apply to all con 
trolled economics, whether they are most favored nations or not. They specifically 
should include Poland and Yugoslavia. We feel that this was a serious drafting 
mistake in the original draft of the bill.

Section 405 of the bill provides that the Tariff Commission provide remedies 
if there is market disruption, and the definition of market disruption is that, (a) 
it lie substantial; (b) there be a rapid increase both in percent of market and 
in absolute units; and (c) that the sale be at substantially lower prices. The 
bill also provides that material injury be proved.

We feel that this provision is unnecessary, and history indicates that those 
who have attempted to seek relief under this section have found material injury 
very difficult to prove. We feel that the material injury section should either be 
removed entirely or made to apply on the basis of a de ruinimis injury standard. 

I timed that pretty well apparently. I want to thank you gentlemen for your 
time. I shall bo happy to answer any questions you might have.

Senator CUKTIS. May I say that you are the final witness on this panel this 
morning. If you have something further yon were about to add before the bell, 
plense proceed.

Mr. BORDER. Xo. sir; I had just finished.
Senator CURTIS. I would like to get a.clear picture of this situation. These 

Polish golf carts retail, or sell rather for $150 below comparable products in 
this country?

Mr. BORDER. It is common in the industry to quote each country club separately. 
It. is virtually impossible to say that it is a specific figure each time. But the 
range is from $150 to $200. 

Senator CURTIS. Yes.
Now, at the present time, what duty, tariff, is applied to a Polish import? 
Mr. BOI:DKR. 3 percent. 
Senator CURTIS. And what is that based on? 
Mr. BORDKR. The automotive category is my understanding, sir.
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Senator CUBTIS. That is its origin iu the Tariff Act, the automotive tariff?
Mr. BORDBII. Yes.
Senator CCRTIS. But 3 percent of what figure?
Mr. FISHER. Golf carts presently are clarified as a recreational vehicle, and 

the 3 percent tariff is levied on the price that it is delivered into the United 
States, to the port.

Senator CUBTIS. I see.
In other words, it is based upon what the Polish sky their price is?
Mr. FISHER. That is right.
Senator CUBTIS. Now, in countries that have a free economy, private enter* 

prise economy, is it possible to ascertain a reasonable amount of figures as to 
whnt their costs and prices really are?

Mr. BORDER. It would be possible, sir, but the level of believahility would be 
•quite questioned for this reason: certain components of that product are very 
technical, very difficult to build. I shall give you two examples. Either an engine 
or a differential are very difficult to manufacture, and if you went to a com 
pany and said, what would it cost you, hypothetlcally, to build this product, they 
could not really give you an accurate answer unless you were prepared to spend 
thousands of dollars to employ their engineering and production staff to really 
look into it; precisely how they would build each one of these components, how 
they would assemble them, how they would test them.

Senator CURTIS. What I am trying to do is build an example here of just what 
actually takes placo when this Polish golf cart arrives here subject to a 3 percent 
tax on what they say is the price——

Mr. BOUUEK. That is correct.
Senator CURTIS. And at least in a controlled economy, there is no practical way 

you can question what that price was?
Mr. BORDEB. That is our feeling, yes.
Senator CURTIS. And that is the price that they offer to dealers, or do they use 

dealers?
Mr. BORDKR. They use distributors—that is their term. Four of {hose distribu 

tors are actually importers. They divide the United States geographically, and 
it is up to them to either sell directly or establish other distributors.

Senator CUBTIS. Now, what is the range of price that you would estimate one 
unit that they would apply that 3 percent tax to?

Mr. BORDER. Those figures are available, sir, because the only automotive prod 
ucts imported from Poland are golf carts.

Senator CUBTIS. What does it amount to?
Mr. FISHER. The average price of the Polish cart moving into the United 

States through the importer last year was $383.
Senator CUBTIS. $383?
Mr. FISHES. Yes, sir.
Senator CUBTIS. About $11.50 tariff?
Mr. FISHER, Yes, sir.
Senator CUBTIS. Now, if we enact the bill that I have introduced, S. 2374, 

what would be the results of the—how much tariff would be charged?
Mr. FISHER. Well, under your bill?
Senator CUBTIS. Take it through step by step.
Mr. FISHER. Sure. Under your bill, you would permit the calculation of the 

home market value to be based on what it would cost to produce a similar 
product here in the United States. So let us say in the case—I think it is 
around $800 to $900 here in the United States. So that a 3 percent tariff would be 
levied on—well, the point is that the 3 percent tariff would continue to be 
levied for whatever the Polish people moving the golf carts into the United 
States say that their price is.

However, your bill goes to the problem of dumping, the antidumping law of 
the United States. We have two levels here.

Senator CUBTIS. Yes.
Mr. FISHEB. Now, that is the problem conceptually. So the 3 percent tariff 

will continue to apply to whatever the Polish are selling it to the importer here 
in the United States for.

However, step two is for the purposes of the antidumping law the home 
market value that we would use in order to calculate the margin of dumping, 
which is the difference between the foreign market price and the U.S. market 
price, would be the price iu the United States. In other words, under your bill,
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we would construct a home market value in Poland based on what it would 
cost to produce a similar product here in the linked States.

So if there were an affirmative dumping determination, you would have, 
No. 1, the 3 percent duty which is presently under the antidumping laws in 
the United States; and No. 2, we would have a dumping duty equivalent: to 
the margin of dumping, which we would then be able to calculate under your 
bill

The problem presently is that under the dumping laws in the United States, 
if you have an alleged dumping situation from a controlled economy, the 
Customs will permit you to construct a value based on what that similar 
product sells for in a noncontrolled economy. And usually they pick a country 
in Western Europe, France, or Germany. The problem here is we have a unique 
situation. We only hi.ve two producers in the world, Poland and the United 
States. Therefore, there is no other third country on which a constructed value 
abroad could be made. And we have a vacuum or a void here In the law that has 
been pointed out by commentators and people who are in the field.

What we are saying is let us amend the dumping laws one way or another. 
We prefer your bill because your bill gives us certainty, and it is easy to prove 
because we can be sure of our figures in the United States.

Senator CUBTIS. Senior Packwood?
Senator PACKWOOD. i do, too.
What you are suggesting is that we implement an American selling price for 

these carts based on manufacturing costs, because we have no other basis on 
which to compare it?

Mr. BORDER. Yes.
Senator PACKWOOD. Who else sells golf carts besides Cushman?
Mr. BORDER. There are 17 manufacturers. Several of the larger manufacturers 

would include Harley-Davidson, Easy-Go.
Senator PACKWOOD. Are you the largest?
Mr. BORDER. We are one of the largest, sir.
Senator PACKWOOD. Let me get some quick figures from you. You indicate 

that in 1973, 6,000 Polish golf carts—which is 15 percent of the market?
Mr. BORDER. Correct.
Senator PACKWOOD. I calculate that has to be about 34,000 remaining sold?
Mr. BORDER, About 55,000 totally sold every year.
Senator PACKWOOD. 55,000?
Mr. BORDER. Totally; you have 34,000 on top of the 6,000.
Senator PACKWOOD. That is 40,000.
Mr. BORDER. 55,000 is the total number of golf carts sold in the United States, 

gasoline and electric. Polish golf carts account for 15 percent of the U.S. electric 
golf cart market.

Senator PACKWOOD. Let me get into the last part of your statement about 
material injury and disruption of the market.

In 1970, the Poles had none of the market. In 1973, they have 6,000 of what 
ever is sold. How much have the domestic sales gone up from 1970 to 1973?

Mr. BORDER. Virtually none at all.
Senator PACKWOOD. Not at all?
Mr. BORDER. No.
Senator PACKWOOD. How does it happen that the Japanese have never gotten 

into this?
Mr. BORDER. The Japanese produced a couple of prototypes. They actually put 

them into this country and nothing came of it. Perhaps the market is not big 
enough to interest them; I do not know.

Senator PACKWOOD. I should think they would take a wheel of a small Toyota.
I have no other questions, Mr. Chairman.
Senator CURTIS. I regret that we have to go to the floor for a rollcall vote, but 

following through the questions that I was proposing to show just what would 
take place if this measure were enacted, if there is any further addition or 
clarification to make—because our staff and the other members of the committee 
will be looking at this record when this matter is called up—I would be very 
pleased if you would add any material that you choose to show in dollars and 
cents what you face now and what you are seeking and an explanation of it.

We thank you very much for your attention.
Mr. BORDER. Thank you. We appreciate your time.
Senator CUBTIS. The committee is recessed until tomorrow morning at 10 a.m.
[The prepared statement and a letter to Senator Packwood of Mr. Border 

follows:]
32-700—78——11
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PREPARED TESTIMONY OF VAUCiHN HORDER, DIRECTOR OF MARKETING, CVSHMAN 
VEHICLES. OUTBOARD MARI.XE CORP.

Mr. Chairman: My name is Vaughn Border. I am Director of Marketing for 
Cushniau vehicles and am responsible for the sale of golf cars that are produced 
by Outboard Marine Corporation. We generally support the Trade Reform Act 
of 1073 and regard it as constructive legislation which will hopefully lead to a 
more open world economy.

In my comments today, I would like to draw your attention to a practical prob 
lem that arises from trade with the state-controlled communist economies, the 
so-called non-market economy countries. Specifically, in training with those uon- 
market economy countries, there is a potential for sales below fair market value 
in this country from which American manufacturers are not adequately protected 
by either the existing antidumping laws or the legislation pending before you. 
This problem is of particular concern to us at this time because the Trade Re 
form Act would give the President authority to grant many non-market economy 
countries Most-Favored-Nation (MFX) treatment which all such countries ex 
cept Poland and Yugoslavia are now denied. The grant of MFX treatment to non- 
market economies such as the U.S.S.R., Czechoslovakia and Hungary will expand 
East-West trade and therefore increase the possiblity of dumping from such 
countries.

We are presently in the process of preparing and presenting to the Treas 
ury Department a complaint alleging that golf carts manufactured in Poland are 
being sold in this country at "less than fair value." The problem which we con 
front in this action, however, is that there is no real market for golf carts in the 
world other than the United States and the only two significant golf carts manu 
facturing countries are the United States and Poland. Accordingly, the normal 
procedures used by the Treasury Department to ascertain whet 1, er or not "less 
than fair value" sales, or dumping, are occurring do not apply. The price that is 
generally used is the internal or external sales price in a noncontroUcd economy 
where a similar product is produced. As I have just stated, however, we are in 
the position of having no other uncontrolled economy that produces significant 
numbers of golf carts to use as a referent. We arc urging the Treasury Depart 
ment to calculate a constructed value for golf carts in Poland, under the present 
antidumping law, but this is an uncharted area and precedents are lacking. 
Nevertheless the problem is real.

Let me give you an example of what has occurred under the present statutory 
framework. There has been a devastating market influx of golf carts from Po 
land into the United States in recent years. In 15)70 no electric golf carts from 
Poland were exported to the United States. By 1973, at outrageously low prices 
that \vi» believe are at "less than fair value," or (lumping prices, 6,087 golf carts 
were imported into the United States, accounting for 15 percent of the U.S. 
electric golf carts market. In oth^r words, we believe that Poland has taken 
over 13 percent of the U.S. electric golf cart market through dumping. However, 
we are in a dilemma because antidumping laws does not clearly address the sit 
uation where a communist country and the United States are the only producing 
countries and the United States is the only true market in the world for the prod 
uct in question.

In order to improve the Trade Reform Act of 1073, and the administration of 
East-West trade relations after the enactment of the Act, we propose that three 
approaches to our trading problems with controlled economies be considered:

1. The first avenue of relief that might be considered when a controlled econ 
omy and the United States are the o?ily producers of a product marketed solely 
in the United States and dumping is alleged, would be to base the home market 
price on tho cost of producing the product involved in the United States plus the 
standard profit specified in the constructed value provisions of the antidumping 
law. This approach is suggested in S. 2374, introduced by Senator Curtis on Sep 
tember .", 1073. Under the Curtis bill when the evidence is not available upon 
which to base a "foreign market value." the cost of producing a similar article 
at its place of manufacture in the United States would be ascertained by the 
Secretary of the Treasury, and would be used as the "value" for the purpose 
of calculating the antidumping duty. We feel that use of U.S. costs is justified 
in these circumstances simply because no other price is available unless a con 
structed value is calculated for the item in the communist country itself.

2. The second approach would be to provide the Department of Treasury with 
expelled authority to calculate a constructed value in the communist country 
itself when there is no true market for the product involved other than the United
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States. We believe that this should be an amendment to the Trade Reform Act 
of 1073, and would tit logically under the technical amendments to the Anti 
dumping Act of 1921 in the trade bill.

3. The third approach that we suggest is consistent with the prior two and 
would greatly strengthen the trade bill. We propose that the portion of Title IV 
that deals with "market disruption" as a result of community country imports be 
strengthened substantially.

First, the system should apply to all non-market economies, and not just those 
granted MFN treatment under Title IV of the trade bill. Poland and Yugoslavia, 
which have already been given MFN treatment, would be exempted from the trade 
bill's East-West Trade "safeguard" system as it is presently written. This would 
obviously be inequitable, and we feel that this was merely a technical drafting 
mistake, but one that is serious and should be corrected.

Our second criticism of the East-West Trade Safeguard system deals with the 
criteria of injury of domestic interests. Section 405 of the trade bill provides that 
the Tariff Commission can propose remedies if it finds both market disruption 
and material injury from communist country imports. Market disruption would 
be found to exist when imports are substantial, are increasing rapidly both 
absolutely and as a proportion of total domestic consumption, and are offered at 
prices substantially below those of comparable domestic articles.

We believe that the market disruption test alone is sufficient, and that the 
"material injury" test is redundant and unnecessary. Accordingly the "material 
injury test" should be eliminated from the bill. If the test of "material injury" 
is not removed from the bill, U.S. industries might be in the position of not being 
able to obtain needed relief even if market disruption was proved if "material 
injury" test should be eliminated from the bill. If the test of "material injury" 
Committee will recall, dumping cases in years past were very difficult to prove 
because the Tariff Commission applied a material injury test that has since been 
discarded. Therefore if the injury test is retained the injury required to be 
proved should be do minimis. As an alternative the concept of market disruption 
could be eliminated and the concept of "injury" retained. That injury, as stated 
above, should be de minimis in nature, and not material.

Mr. Chairman, we have tried to address our comments to the trade bill itself, 
proposing changes to provide for the type of economic comjietition that I have 
described and which will be increased after Most-Favored-Nation treatment is 
granted to more non-market economies. Our country must have fair trade as well 
as free trade. Thank you very much for listening to my remarks today. I will be 
glad to try to answer any questions you might have.

OMC-LlNCOLN,
April 11, 1974. 

lion. ROBERT I'ACKWOOD, 
V.8. Senate, Dirkscn Senate Office Building, 
Washington, D.C.

PEAR SENATOR PACKWOOD : Please accept my thanks for taking time from your 
busy schedule to listen to my testimony regarding the dumping problem we are 
presently experiencing from Polish golf cars in the United States.

You question an apparent discrepancy in my figures, and, at the moment, I 
couldn't account for it. Subsequent investigation cleared it up quickly, however.

Polish golf cars presently constitute 15% of all the electric golf cars in the 
United States. We analyzed our statistics in that matter because the Polish 
presently manufacture only an electric golf car. We hear rumors, however, that 
they are presently working on a direct copy of a U.S. manufactured gasoline- 
powered golf car and that they will have it on the market within a few months.

Whether they produce a gasoline-powered golf car or not, we feel this unfair 
foreign competition is having a devastating effect en the domestic golf car manu 
facturing market, Senator Packwood, and it will undoubtedly get much worse 
rapidly, unless some legislative protection is provided by the Trade Bill. We 
support equitable world commerce, but certain safeguards from unconscionably 
low-priced foreign products must be provided.

Attached is a complete set of figures for new golf car sales, both gasoline and 
electric-powered for 1973 and unit and percent share-of-market figures for the 
Polish import. If you have any further questions, I will be happy to try to answer 
them.

Thank you again, Senator Packwood, for your interest. 
Sincerely,

VAXJQHN E. BORDER.
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GOLF CAR INDUSTRY SHIPMENTS, 1972-73

Year

1972
1973............... .......

Total

............ 47,300

............ 54,500

Total
gasoline
powered

17, 400
20,200

Total electric
powered

32,700
40,387

Polish electric

2,809
6,087

Polish share of
total electric

(percent)

9
15

Source: National Golf Foundation, Department of Commerce—Polish golf car information.

MOTOROLA INC.,
Washington, D.C., April 14, 1978. 

lion. CHARLES A. VAXIK,
Home of Representatives, Raybum House Office Building, Wash 

ington, D.C.
DEAR CONGRESSMAN VANIK : We very much appreciate your Febru 

ary 9, 1078 invitation to submit comments and recommendations on 
how U.S. trado laws and regulations should be amended to provide 
more expeditious, effective and equitable relief for domestic industries 
from unfair import competition.

We agree completely that experience in recent years, much of which 
has been revealed through the hearings sponsored by your Subcom 
mittee and other investigative bodies of both the House and Senate, 
demonstrates an urgent need to clarify and amend existing laws in 
order to more effectively accommodate present realities in world trade.

Motorola is a company with an internationalist outlook and philos 
ophy. It owes no small measure of its success to the existence of an 
open world trading system, however flawed, but within which our 
technological and industrial capabilities have been able to create new 
products, markets and jobs for Americans as well as foreigners. We 
want to continue to help foster improvements to this system.

The Citizen's Band Radio Transceiver Escape Clause'petition, which 
was recently concluded when President Carter awarded an increased 
tariff for a three year period, is instructional in many respects. Moto 
rola's participation in the case was not lightly undertaken, because of 
a concern that our reputation as committed fair traders might be 
impaired. Having made the decision to assist the domestic industry 
because of the extraordinary circumstances in this case, we were dis 
mayed to note that many government officials concluded—irrespective 
of the facts—that any measure which acts to impede the free flow of 
goods is deemed per se "anti-fair trade" or "protectionist," whether 
or not designed to stop unfair competition. The petitioner's case was 
frequently prejudiced oy this misperception. Thus, it seems very im 
portant that new legislation more sharply define the distinctions be 
tween erecting trade barriers, on the one hand and, on the other hand, 
recognizing the need for providing legitimate protection to American 
industry against irresponsible behavior by foreign com]>etitors.

As a matter related to Escape Clause petitions in general, experience 
in the CB case demonstrated that the International Trade Commis 
sion's procedures should specify a period that would allow a thorough 
examination of remedy alternatives. As the situation developed in the 
CB petition, the absense of such procedures resulted in scant attention 
being paid to this critical facet of the case. A recommendation to this 
effect has been made to ITC Chairman Daniel Minchew who approves



159
of it in concept; however, consideration should bi given to incorpo 
rating this requirement in new legislation.

Virtually the «mtire six month CB investigation and the final hear 
ings wore devoted almost exclusively to questions dealing with injury 
and the causes thereof; once the Commissioners voted on these issues, 
a second vote on remedy was scheduled one week later. This did not 
allow sufficient time for deliberation on the suitability or relevance to 
the domestic industry of the various remedy alternatives. For exam 
ple, three of the Commissioners voted for trade adjustment assistance 
even though this remedy was not applicable under the conditions set 
forth in the 1974 Trade Reform Act (the "Act") which requires a 
determination a) that funds are not avilable from the applicant firm's 
own resources and b) that there is a reasonable assurance of repay 
ment. The companies involved in the CB petition were either able to 
obtain Joans without government sponsorsliip or, in the case of one 
firm, would not be eligible because it had filed under Chapter XI of the 
Bankruptcy Act.

In a broader context, it may indeed be misleading (ov at the least 
superfluous) for the Act to include trade adjustment assistance as an 
alternative remedy to be proposed by the ITCf, inasmuch as firms which 
believe it to be relevant and helpful to their situations can, on their 
own initiative, apply for it directly to the Secretary of Labor.

The ITC devoted six months of what in all fairness must be de 
scribed as an intensive effort to thoroughly investigate the CB peti 
tion, evaluate its merits and, having reached affirmative findings, to 
propose an effective remedy to the domestic industry's plight. Yet, the 
ITC's final report and recommendations were viewed by tlie Executive 
Branch as merely preliminary to the President's own decision-making 
process; indeed, even the ITC's fact-finding was reopened to question 
as well as its analysis and conclusions. Under the Act, the President 
is required to address broader issues such as the "national economic 
interest". In arriving at his decision, the necessitv for such a provision
* •*i-_1lt __ i 1 _ 11 _. 1 *TY .1 rtri i v • » . * s-rn • .

ticipates in the. President's Trade Policy Review Group to judge ^ 
the "national economic interest" is, or should be. The subjectivity of 
this process and its selective detachment from the facts which brought 
the petitioner to seek relief in the first instance, seem an essential un 
fairness which phould be guarded against. Some of the Executive 
agency participants, perhaps more concerned with concluding a treaty 
negotiation with major trading partners of the U.S., were not willing 
to acknowledge the causal relationship between imports and injury or 
the grossly irresponsible import practices which all seemed evident 
from the circumstances. Thus, better definition of what constitutes 
"causation" in Escape Clause cases and what, in other cases, amounts to 
"unfair acts;" more express authority for the ITC to render findings 
and judgments which become binding; and some limitations on the 
boundaries within which are contained "national economic interests," 
all seem to be warranted and should be incorporated in any rewrite 
of the Act.

With regard to the issues identified in your invitation to comment, 
dated February 9,1978, Motorola is in essential agreemnt that clarifi 
cation and expansion of applicable trade laws and regulations are
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required as you have indicated; the following suggestions relative to 
the three .sections on issues are offered for your consideration:

"A single statute covering all causes of unfair trade practice.-?, to 
replace the many different procedures which now exist, has great at 
traction. Yet it might have the unfortunate effect of diluting the 
expertise developed over the years regarding the various statutes; 
this expertise would require substantial time to reconstitute. The im 
mense and growing complexity of the field of international trade 
seems to demand a degree of compartmentation in order to facilitate 
comprehension.

"Resolution of overlapping or conflicting jurisdiction between the 
1TC and the Treasury Department in antidumping and Section 337 
cases is highly desirable in order to prevent a petitioner from being 
unfairly whijjsawed between the two agencies. President Carter's im 
pending decision in this regard on the Stainless Steel Pipe and Tube 
case, wherein Treasury and the 1TC have each issued separate and 
partially conflicting judgments, will not obviate the need for clarify 
ing legislation. However, there is a rationale for preserving alterna 
tive approaches to remedies in these two kinds of trade actions since- 
one necessarily involves unfair trade practices (predatory pricing) 
and the other (antidumping) does not.

"Statutory criteria for wlinc constitute "unfair methods of compe 
tition'' and "unfair trade practices" badly require sharper definition. 
Present standards are ambiguous and often too subjective and thus do 
not enable a petitioner to adequately judge the merits of his case before 
filing; and, m.^e important, loo much discretionary authority is left 
to the administrative agencies.

"If a new statute authorizes discontinuance of an investigation on 
the basis of price assurance or special circumstances, then a condition 
precedent ought to be the petitioner's consent to the discontinuance."

With these comments in mind, we will review and will provide 
comments to you on the Senate draft bill cited as the "Fair Trade Act 
of 1078" and TT.R. 11849 (a Bill to amend the Antidumping Act of 
1021. as amended). Lionel IT. Ohner. Director of International Pro 
grams, is our point of contact in these regards.

With appreciation for the opportunity to participate in this proc 
ess of review of U.S. trade laws and regulations. 

Sincerely,
TRAVIS MARSHALL, 

Vice President, Director of (rorernment Relations.

STATEMENT OF THE MOXSAXTO Co.

Monsanto looks to the Committee to identify the serious deficiencies 
in the trade laws, specifically antidumping. These deficiencies enable 
foreign manufacturers to act with impunity in disregard of the trade 
laws.

Monsanto is submitting this statement to point out particular areas 
of concern. Hopefully, the Committee will find these comments helpful.

Monsanto is a multinational corporation. A large percentage of its 
income is derived from extensive international operations. Monsanto
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favors free and open trade. As a leader in chemical technology, Mon 
santo is prepared to do battle in any commercial arena; it only asks 
that the parties compete under the same rules.

Monsanto is interested and desires free but fair competition. Our 
antitrust and trade laws are designed and intended to promote free and 
fair competition. Monsanto supports these objectives, which is why it 
has taken this opportunity to address the Committee.

Monsanto regards the Antidumping Act as integral to free and 
fair competition. The Act fosters competition, by safeguarding U.S. 
manufacturers from the anti-competitive (destructive) actions of for 
eign producers. It promotes competition by protecting U.S. industry 
from unfair and predatory pricing schemes.

There- are two areas which need attention: First, the politics of 
enforcement, and second, the potential ineffectiveness of the relief 
•afforded.

It may seem trito to make this comment, but antidumping complaints 
should be judged on their merits. Fairly. We understand antidumping 
involves international trade policy, but policy considerations should 
not be permitted to dominate enforcement of the "law" to the detriment 
of the injured party. Even though the. U.S. Department of Treasury 
has broad enforcement powers, including the power to initiate in 
vestigations, it ha? not to Monsanto's knowledge ever exercised those 
powers without industry prodding.

Without sufficient Congressional direction and guidance, current 
statutory procedures, in Monsanto's opinion, lack adequate safeguards, 
and principles of fundamental fairness and due process.

When a party files a petition it should, subject to matters of con 
fidence., bo able to participate in the proceedings and be apprised of 
the decisions impacting its complaint. Monsanto's experience, having 
recently filed o complaint, is in contrast to a fair, open and impartial 
proceeding. After nearly four months following Treasury's initiation 
of an investigation. Monsanto has absolutely no idea of the status of its 
complaint. Tt is totally in the dark, except that the statute provides for 
an initial decision to be forthcoming in late February, 1978.

The Antidumping Act has no provision for either discovery of in- 
foi-ination or meaningful appeal.

The injured party should be able to obtain a status report from 
Treasury, periodically, following'the filing of the complaint. The cur 
rent system fails to provide any moans of determining Treasury's 
views and tracking its activities once filing has occurred. An unfavor 
able decision can be reached without a party having any opportunity to 
respond.

Tt is Monsanto's position that procedures could be established safe 
guarding confidentiality, but affording due process with minimal room 
for political maneuvering.

Monsanto's second area o{ concern arises out of the apparent in 
effectiveness of the available remedies to deter unlawful conduct.

The procedures piovided in the Antidumping Act are an ineffective 
deterrent. There are no fines, penalties or the threat of prison to deter 
violators. The only "threat", if discovered, is that they will be required 
in the future to obey the law. Until the final determination of sales 
of less than fair value, there are no effective penalties. It is Monsanto's 
concern, since recently filing a complaint, that foreign competitors
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can subvert the Act by importing large quantities of material, even 
after Treasury initiates its investigation, and stockpiling that mate 
rial in anticipation of a duty being imposed. The stockpiling of mate 
rial extends the injury to the U.S. producer for a significant period 
following the imposition of a duty on future imports. The act em 
powers Treasury to impose duties retroactively, however, based on in 
formation in our possession, this is rarely done. Some recourse for 
past, violations is absolutely necessary.

Without significant changes in this area, the relief may not be in 
time to save the U.S. producer.

Monsanto strives to conduct its business in a fair and responsible 
manner, and in conformance with the laws of the country in which it 
is engaged in business. We are not arguing for protection, just the 
opportunity to compete fairly.

STATEMENT OP THE NATIONAL MACHINE TOOL BUILDERS' ASSOCIATION
The National Machine Tool Builders' Association (NMTBA) is a 

national trade association with 40 members acounting for about 90 
percent of the United States' machine tool production. Most of the 
member companies are small businesses. Over 70 percent of these com 
panies have less than 250 employees. The entire industry has ap 
proximately 86,000 employees.

We are pleased to respond to this Subcommittee's invitation of Feb 
ruary 6 as to how U.S. laws and regulations should be amended to 
provide more equitable, expeditious and effective relief from unfair 
foreign trade practices.

NMTBA has previously testified before this S:il>cominittee on the 
operation and effectiveness of the antidumping laws and on the U.S. 
foreign trade deficit and its implications for domestic machine tool 
builders and their employees. Our testimony of November 4, 1977 
demonstrates NMTBA's growing concern with the skyrocketing trend 
of machine tool imports. The foreign share of the U.S. machine tool 
market, which was as low as ;"> peruTit in the mid-1960's, has grown 
to 21 percent today. As a result of this dramatic increase in imports, 
which has been led by Germany and Japan, the U.S. machine tool 
balance of trade surplus has declined from an average of 5-to-l 
fifteen years ago to approximately 1-to-l today, and the metalcutting 
trade balance has already gone into the red. If this downward trend 
continues, it is likely that the total American machine tool industry 
surplus will almost disappear tins year and, for the first time ever in 
our industry, there will be a negative balance in 1979.

On the other side of the balance of trade equation, the prognosis 
for U.S. exports is equally alarming. Although ihe world machine 
tool market has been growing steadily and the dollar volume of U.S. 
exports has generally been rising, American exports of machine tools 
as a percentage of all world machine tool exports have been falling. 
In 1WU. 21 {K>rcent of the world's machine tool exports were pro 
duced iu the United States. That share has fallen to 9.5 percent today, 
representing a 55 percent loss in America's share of the world machine 
tool export market in only 12 years.
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In summary, our share of the U.S. market has declined from. 95 

percent to 79 percent over the last twelve years, while, at the same 
time, our share of the world's export market has fallen from 21 
percent to 9.5 percent. As a result, the U.S. share of the world's total 
machine tool output has declined 50 percent in twelve years, and our 
industry is about to face its first trade deficit.

Over the years, the American machine tool industry has steadfastly 
remained an outspoken advocate of free trade. In the past, as well as 
today, we have supported the principle of free, open and fair competi 
tion among all the world's machine tool builders. Our problem, how 
ever, is not free trade. It is unfair trade. As the Japanese and Euro 
pean economies continue to expand at a slow rate, the export pressure 
will continue. These governments will continue to refund value added 
taxes, maintain direct subsidies and export promotion subsidies, fi 
nance the working capital needs of their exporters at preferential races, 
bail out bankrupt builders and maintain other aid, direct as well as 
indirect, which amounts to subsidies for foreign industries.

Against this background of continued predatory export policies, our 
industry believes that vigorous enforcement of the antidumping laws 
is essential to insure the maintenance of a free trade economy. To the 
extent that the Antidumping Act is designed to deter and penalize 
those who engage in predatory and other anticompetitive practices in 
international trade, that Act should constitute an effective tool in 
preserving the goal of free and open trade. However, there appear 
to be aspects of the Act, especially its administrative regulations in 
which a significant gap exists between the intention of the law and the 
actual administration and enforcement of the law.

We believe that a sensible approach to an effective realization of 
the goals of the antidumping laws is S. 2317, introduced last fall by 
Senator Heinz, which would amend the Antidumping Act of 1921, 
the Trade Act of 1974 and the Tariff Act of 1930 to improve certain 
procedures relating to unfair foreign t. ^ practices. The bill, which 
has twenty cosponsors, would effect se.^ral significant procedural 
amendments to the Antidumping Act of 1921. as amended, 19 U.S.C. 
§ 160 et s?q., which are designed to streamline investigatory procedures 
and mandate a more effective imposition of penalties.

First, the bill, as presently drafted, would amend section 208 of the 
Antidumping Act, 19 U.S.C. § 167. to change the handling of the 
imposition of duties. As the Act and its regulations provide now, after 
an initial finding of dumping is made by the Secretary of Treasury 
as provided in section 201,19 U.S.C. § 160, an importer is required to 
post a bond to cover the imposition of prospective duties. The bill 
would require the importer to pay in escrow the full amount of esti 
mated dumping duties, pending a final determination of less than fair 
value sales. If, upon final determination, the finding is not upheld, 
the amount of dumping duty paid in escrow would be returned with 
interest from the date 01. . hich the duty was paid. Interest rates would 
be paid at the annual rate in effect on the date on which such duty 
was paid, as established \mder section 6621 of the Internal Revenue 
Code. By significantly increasing the financial burden on the im 
porter, this amendment would serve as an effective deterrent to viola 
tions of the Act.
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Second, the bill, as presently drafted, •would significantly streamline 
and expedite Section 20J) of 'the Antidumping Act, 19 U.S.C. § 168, 
by providing that after the Secretary of Treasury makes a final de 
termination of dumping, an across-the-board assessment of duties 
would follow, based on the fair value data compiled during the Treas 
ury Department's dumping investigation, rather than utilizing the 
current system of case-by-case assessment based on the new figures. 
This would significantly reduce the time lag in antidumping 
determinations.

We understand that Senator ITeinz and four of the bill's original 
cosponsors. Senators Randolph, Olenn, Metzenbaum and Bayh, have 
notified this Subcommittee of their intention to revise S. 2317 to com 
bine these above two changes into one by requiring the importer to 
pay the full amount of estimated duties from the point of tentative, 
determination of less than fair value sales to the completion of actual 
assessment pursuant to a final determination. At that point, liquidation 
would involve cither a refund to the importer of the excess duties paid 
or a further payment by the importer of the balance due.

XMTBA supports this modification of S. 2317. These proposed 
changes WOTild still substantially increase the financial burden on the 
importer from (he tentative determination of less than fair value 
sales until actual assessment of duties pursuant to a final determina 
tion. Moreover, this approach would also induce the importer to speed 
up (ho «?sf>sH!nont. process.

S. 2317 would also amend section 201 of the Antidumping Act, 19 
T.S.C. S 100. to expedite the two-stage investigatory process currently 
mandated by the Act by providing that the International Trade 
Commission's (1TO) three-month injury investigation would run 
concurrently with, rather than follow, the Treasury Department's 
three-month determination of sales at less than fair value. 1 This would 
cut three, months off the current 13-month investigatory process.

A simultaneous determination of findings at less than fair value and 
injury might aid foreign as well as domestic manufacturers. The in 
equities under the current system are clear: A finding of sales at less 
than fair value may lie made under the Act. even though there may 
be no injury, and the withholding of appraisement and bond require 
ments can impose substantial costs on an importer. Simultaneous res 
olution of these questions would result in the imposition of'penalties 
only if domestic sales at less than fair value have caused or are likely 
to cause injury to the relevant U.S. industry. Moreover, the domestic 
industry would welcome any amendment which would expedite the 
prows i and provide quicker enforcement and relief.

Fourth, the bill would further streamline procedures under the 
Act b\ eliminating the possibility of interim referral to the ITC dur- 
inir tlie six-month Treasury Department investigatory process.

Lastly, the bill would ainend the Act to require the Treasury De 
partment to submit to Congress an annual report regarding the status 
of its action to enforce the Act.

1 Sou-mi commentators Imvc recommended simultaneous determination of the dumping 
nml injurv questions. Kee, e.rj., Myorson, "A Jteview of Current Antidumping Procedures; 
rnited States Law and the Case of Japan." 15 Colutn. J. Trnnsnnt'1 L. 1R7, liU (11)76). 
Moreover, Article VI of the General Agreement on Tariffs and Trade (GATT) provides 
for simultaneous consideration of these questions. Kee Agreement on Implementation of 
Article VI of GATT, opened for signature June ;!0, 1967, lit U.S.T. 4338, T.I.A.S. No. 6431, 
art. ri(b).
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In addition to amending the Antidumping Act, S. 2317 contains 

several proposed amendments to other trade statutes:
It would amend Section 203 of the Trade Act of 1974,10 U.S.C.

determination must be made within 80 days of receipt of the, re 
quired advice from the ITC and the Departments of Labor and
Commerce.

Tt would amend Section 301 of the Trade Act of 1974,19 U.S.C. 
§2411, relating to foreign import restrictions and export subsi 
dies, to provide that the Special Representative for Trade Nego 
tiations must initiate an investigation within 45 days after the 
filing of a complaint, complete the investigation and transmit to 
the President a detemination and recommendations within six 
months thereafter, and. at the request of any interested party, 
commence hearings reviewing its determination within 45 days of 
receipt of determination. Section 301 currently contains no time 
limitations.

It would amend Section 303 of the Tariff Act of 1930,19 U.S.C. 
g 1303, relating to countervailing duties, to provide that the Sec 
retary of Treasury must initiate an investigation within 30 days of 
receipt of a complaint or petition.

It. would amend Section 337 of the Tariff Act of 1930,19 U.S.C. 
§ 1337, relating to unfair methods of competition, to provide that 
an investigation must be commenced within 30 days of receipt of a 
complaint.

These procedural reforms of the trade acts, which would stream 
line the present processes for consideration of complaints and provide 
more effective, penalties, represent an aggressive approach which is 
needed (o maintain the free trade system while aggressively—and 
fairly—preventing unfair trade practices without violating due proc 
ess considerations. By providing quicker relief for domestic industries 
and stiller penalties for dumping. S. 2317 should strengthen our trade 
laws and establish sti«. -v^r deterrents to dumping.

While S. 2317 represents -MI important start, we feel that this Sub 
committee should study other aspects of the antidumping laws in order 
to effectuate further improvements. For example, we believe the aver 
age machine tool builder—or other small businessman—generally 
lacks the necessai-y resources to meet the threshold statutory require 
ments in initiate a dumping investigation. A single reading of 19 
C.F.K. § IM.->T (1977). which contains the nature of the information 
7-cquircd to allege a colorable charge of dumping, would be sufficient 
to discourage most small and medium-sized business firms from utiliz 
ing (he Antidumping Act, even ihough they may he victims of unfair 
foreign trade practices. Moreover, some of the information required 
by g 153.27, such as evidence of home market, price, discounts, freight 
costs and other aspects of tiie terms and conditions of private con 
tracts to which domestic sellers are not, a party, virtually obligate a 
businessman seeking to bring an antidumping complaint to hire over 
seas detectives to pry into foreign competitors' confidential business 
information.
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NMTBA urges this Subcommittee to consider remedies which would 

loss-en, or perhaps eliminate altogether, the heavy burden imposed on a 
domestic company to persuade the Treasury Department to open an 
investigation. One method to eliminate the burden would be to provide 
statutory guidelines, perhaps keyed to reference prices or market share 
fluctuation, which would automatically require a Treasury Depart 
ment investigation if the relevant indicators suggested that certain 
goods were being dumped on the U.S. market. We do not mean to sug 
gest that this system should necessarily be the exclusive procedure 
necessary to initiate an investigation; it might well complement other 
alternative mechanisms. But by maintaining current data on key in 
dicators, this "early warning" system would help to reduce the lag 
time between a suspicion of dumping and the accumulation of the de 
tailed and sometimes hard-to-obtain facts necessary to make a dump 
ing determination.

Another area we urge this Subcommittee to explore concerns the 
timing of the assessment of duties after a dumping finding has been 
made. S. 2317 addresses the financial aspects of these duties, but con 
sideration should also be given to the long delay between entry of 
dumped goods into the U.S. market and the ultimate assessment of 
dumping duties. At present, the initiation of a dumping investigation 
merely serves as a signal to the foreign violator to import as many 
goods as possible into the United States before an adverse determina 
tion is made. As a result, imports which enter the United States after 
a dumping investigation has begun but before a final determination 
has been made ordinarily escape dumping duties even if they are sold 
at loss than fair value. We urge this Subcommittee to explore a remedy 
which would deter foreign competitors from importing products at 
less than fair value while a dumping proceeding is under way.

A third area we urge this Subcommittee to explore more thoroughly 
is the assessment of penalties for violations of the Antidumping Act. 
Again, S. 2317 constitutes a start, but consideration should be given to 
other alternatives, including more severe penalties for second 
violations.

The injury determination made by the International Trade Com 
mission should also be re-examined to determine whether a lower bur 
den of proof should be required to prevail on a finding of injury. We 
realize that the ITC's injury determination turns on the facts and cir 
cumstances of each individual case, but we urge this Subcommittee 
to explore possible statutory provisions that would, for example, estab 
lish certain rebuttable presumptions in favor of injury, on the basis 
of such factors as a declining market share by domestic industry, price 
depression or suppression, reduced profits, high unemployment, excess 
capacity, or other factors.

Although we have urged a lessening of the burden on a domestic 
firm to initiate a dumping investigation, we strongly urge this Com 
mittee to investigate the possibility of allowing more participation by 
the domestic .industry once an investigation has been initiated. We 
recognize that much of the information collected by the Treasury De 
partment is confidential business data, but, at the same time, some type 
of "sunshine" procedures should be promulgated in order to allow the 
domestic industry to monitor the course of an investigation. Leaving 
the domestic industry out in the dark in this day of procedural safe 
guards invites an unwarranted specter of political influence.
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Lastly, we urge the Congress to take a very hard look at exploring 
other means of aiding domestic industry besides reform of the anti 
dumping laws. In this respect, we note that most of the senators who 
joined Senator Heinz in introducing S. 2317 also joined Senator Bayh 
in cosponsoring S. 2318, which addresses the other side of the import- 
coin by amending the 1933 "Buy American" Act to stimulate more 
governmental purchasers of domestic articles. Although S. 2318 is not 
directly related to the operation and enforcement of the antidumping 
laws (and has been referred to the Senate Governmental Affairs Com 
mittee), it would insure that public funds are not used to purchase 
foreign products sold in the U.S. at less than fair value prices. The 
bill would amend sections 1 and 2 of Title III of the "Buy American" 
Act (41 U.S.C. §§ lOa and lOc) as follows:

It would extend the Act to apply to any contract, more than 
half of which is financed by federal appropriations, subsidies, 
loans, grants, or loans which are federally insured or guaranteed. 
It thus expands the present statute to include state and local gov 
ernmental agencies which receive more than half of their funding 
from the federal government.

The bill would set a statutory definition for a domestic? lly 
manufactured product. The product would be deemed to be pio- 
duced in the United States if the cost of the components which 
are mined, produced or manufactured in the United States ex 
ceeds 75 percent of the cost of all the components.

The bill would establish a preference floor of 15 percent and a 
ceiling of 50 percent of the value of the contract for articles, mate 
rial or supplies mined, produced or manufactured in the United 
States. In short, this bill will directly aid domestic industries 
which may be the victims of unfair foreign trade practices. 

We urge this Congress to explore S. 2318 and other alternative meas 
ures which would complement the Antidumping Act and protect 
American businesses and their employees from being victimized by 
foreign unfair trade practices.

We appreciate this opportunity to state our industry's concern on 
this matter of vital importance. We are hopeful that this Subcommit 
tee will—by exercising its legislative or oversight function, or both— 
insure that the administration of the Antidumping Act and other "fair 
trade" statutes does not require the demise or serious and permanent 
debilitation of important American industries—and widespread lay 
offs of their workers—before curative and corrective measures are 
employed. ___

STATEMENT OP THE NATIONAL RETAIL MERCHANTS ASSOCIATION

The National Retail Merchants Association (NRMA) is a non 
profit, national trade association with approximately 3,500 members 
that operate more than 35,000 department and specialty stores through 
out the nation. NRMA's members sell more than $95 billion in goods 
and services annually. Quite naturally, some of the goods are im 
ported. Most, if not all. of the members of the Association would be 
directly and substantially affected by any legislation that affects for 
eign trade. Accordingly, NRMA is pleased to take this opportunity 
to set forth its views on the issues raised in the Subcommittee's Feb 
ruary 6,1978 press release with which it is specifically concerned.
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At the outset, it should be noted that issues raised in the press re 
lease constitute a wholesale reconsideration of the domestic laws deal 
ing with unfair import trade practices. NRMA believes such a re 
view is inappropriate at the present time because many of these same 
issues are currently the subject of negotiations in Geneva. For exam 
ple, a comprehensive countervailing duty code to resolve the problem 
of export subsidies is on the agenda in Geneva. More generally, uni 
lateral action by the United States at this juncture could well have a 
significant impact on the bargaining position of the United States at 
the negotiations since legislation adversely affecting our trading part 
ners would severely harm the chances of obtaining favorable conces 
sions from them. Indeed, efforts toward reciprocal reductions of both 
tariff and nontariff barriers could be greatly hampered.

Thus, even assuming a review of the trade laws of the United States 
is warranted, NRMA believes now is not the appropriate time for such 
review.

If, however, the Subcommittee is committed to a present considera 
tion of pos.4blc legislation to amend U.S. import trade laws, NRMA 
takes this opportunity to present its views on the issues raised in the 
press release.

GENERAL ISSUES

1. Possible replacement of existing laws by a single statute and/or 
administrative procedure for petitions dealing with all unfair trade 
practices whatever their causes.

NUMA opposes the adoption of a single statutory or administrative 
procedure, to deal with all unfair trade practices. Under the present 
multi-statute approach, each agency is responsible for a specific func 
tion which it is best suited to perform and for which it possesses the 
greatest expertise. For example, the Treasury Department, through the 
Customs Service, is the best agency to make the technical calculations 
necessary in an antidumping typo proceeding. See J. Viner, Dumping : 
A Problem in International Trade (reprinted 1966) at 263. The normal 
entry procedure readily provides Customs with much of the informa 
tion necessary to make determinations such as "fair value," "foreign 
market value." and "purchase price." Indeed, much of the same data 
is furnished Customs as part of that agency's role in ascertaining and 
assessing tariff duties. Similarly, in countervailing duty cases, Customs 
has ready access to information concerning the existence of counter- 
vailable programs through disclosures required on the entry 
documents.

It would create an unwarranted and inefficient duplication of effort 
to remove from Customs and give to another agency responsibility 
for making these kinds of calculations and determinations as part of a 
single statutory or administrative scheme. Similarly, to re-move from 
the International Trade Commission responsibility for enforcing Sec 
tion 337 of the Tariff Act of 11)30 (19 U.S.C. 1337) with respect to 
patent, and trademark infringement matters would inappropriately 
squander that agency's developed expertise.

In sum. scrapping the entire procedure and adopting a broad statute 
to cover all unfair practices, by virtue of its very broadness, would 
needlessly create uncertainty, conflicts and gaps. NRMA believes it 
would be counter-productive to change the responsible agencies or the 
basic statutes dealing with unfair import practices.
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2. Resolution of overlapping or conflicting jurisdictions between the 
Department of the Treasury and the International Trade Commission, 
particularly in antidumping and Section 337 cases.

While under present law there is generally a clear line between the 
jurisdiction of particular agencies, NRMA agrees that legislation 
should be implemented to clarify those few instances where jurisdic 
tion does overlap. Specifically. Section 337 should make clear that it 
does not apply to matters within the purview of the antidumping Act. 
Countervailing Duty Law, general unfair methods of competition, and 
the antitrust laws. The need for specific legislation in this regard, par 
ticularly in the antidumping area is made apparent by the ITC's 
recent decision which applied Section 37 in a dumping context despite 
the legislative history or the Trade Act of 1974 which indicates that 
the section was not intended to apply to dumping cases. Senate Rep. 
No. 93-1298. 93d Cong., 2d sess. re printed in [1974] U.S. Code Cong. 
cG Ad. News 7186 at 7*28.

NRMA agrees with the Department of Justice (Letter from the De 
partment of Justice to the International Trade Commission in In. the 
Matter of: Certain Welded Stainless Steel and Tiibc, Investigation 
No. 337-TA-29, Filed January 13.1978) and the Federal Trade Com 
mission that, antidumping proceedings are best left to the Treasury De 
partment which is far better equipped to administer the Antidumping 
Act effectively.

Further, many of the matters presently covered by Section 337 are 
specifically and adequately dealt with under the other statutes. In this 
regard, we note with approval the President's recent, rejection of the 
recommendation of the ITC with respect to welded stainless steel pipe 
and tulx> from Japan, in light of the duplication and conflicts in 
the. administration of the unfair trade practice laws of the U.S. 
caused by the ITC's intervention. In the interests >f efficiency and 
lieves that Section 337 should be limited to patent inl ringement cases. 

3. Coordination of unfair import practice provisions with other 
statutes dealing with prevention of unfair methods of competition, 
such as antitrust laws.

As noted above. NRMA believes that provisions prohibiting unfair 
import practices should be coordinated with statutes guarding against 
unfair competition in commerce generally. The desired goal should 
be fair and vigorous competition on the merits—regardless of whether 
its source be foreign or domestic—which results in U.S. consumers 
being offered the best product at the best possible price. This can be 
best obtained by entrusting enforcement of this competition to the 
agencies with the greatest expertise in safeguarding free competition. 

Specific matters such as antidumping and countervailing duties are 
best left to Treasury, and patent infringement cas-,vS to the ITC. But 
matters of a more general nature should be the responsibility of those 
agencies charged with enforcement of the more general antitrust laws, 
i.e., the Federal Trade Commission and the Department of Justice. 
Indeed, these agencies already have broad and adequate authority un 
der Section f> of the Federal Trade Commission Act, r well as under 
the Sherman and Clayton Acts, to attack unfair methods of competi 
tion and unfair acts affecting commerce within the U.S. Lewis A. 
Engman. former Chairman of the FTC. so stated with respect to the 
agency in acknowledging that transferring jurisdiction over Section
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337 to the FTC would "not appear to extend the range of unfair prac 
tices beyond those now embraced by Section 5 of the Federal Trade 
Commission Act. . . ." * Thus, NRMA believes no change is presently 
needed.

4. More expeditious time periods for reaching determinations, in 
cluding possible concurrent rather than consecutive three-month final 
Treasury dumping and ITG injury determinations and the inclusion 
of time limits for making determinations in Section 301 cases.

NRMA believes that any legislation which would reduce the already 
expeditious time periods under the Trade Act of 1974 is unnecessary 
and counter-productive.

By way of illustration, in an antidumping proceeding the Secretary 
of the Treasury must determine whether merchandise is being sold at 
less than its fair value. An initial decision as to whether an investiga 
tion should be initiated must be made within 30 days after a complaint 
is fi'ed. Once an investigation is instituted, a tentative determination 
as to whether there is a reason to suspect sales at less than fair value 
must be made within six months (or nine months in "complicated" 
cases). Once the Secretary concludes the merchandise is being sold at 
less than fair value, he must notify the ITC of such findings. The ITC 
then has 3 months to conduct its investigation, which includes holding 
hearings on the question of whether anyone was injured by the less 
than fair value rules, and render its decision.

The present consecutive system of Treasury "dumping" and ITC 
"injury'' determinations is preferable to a concurrent approach. 
Obviously, if Treasury does not make an initial finding that sales at 
less than fair value have occurred, there is no need for a petitioner, 
importer, or the Government to go through the expensive and burden 
some proceeding before the ITC. Further, since the extent of less than 
fair value sales have a bearing on injury question a finding of such 
sales should be made before a full scale injury investigation is insti 
tuted. The brief 3 months that would be saved by a proposal to hold 
the proceedings consecutively, clearly cannot justify eliminating rele 
vant information from consideration or having the Government, 
petitioners, and importers bear the additional burden and expense— 
particularlv since appraisement on entries during the 3 month period 
is withheld and the entries ultimately subjected to any applicable 
dumping duties.

As for Section 337 proceeding^, the time periods are already per 
haps too brief (1 year in ordinary case'-, 18 months in more compli 
cated ones) to adequately deal with the complicated issues—particu 
larly antitrust issues—the ITC has been handling. Similarly brief time 
periods are provided under the Countervailing Duty Law. (See Section 
303(a) (4) of the Tariff Act of 1930 which requies a preliminary de 
termination 6 months from date a petition is filed and a final determi 
nation within 12 months).

In sum, in view of the difficult questions posed by unfair import 
practice proceedings, and the need for substantial data to reach a just 
decision, the time periods should not be shortened.

5. Initiation of dumping and countervailing duty investigations by 
the Secretary of the Treasury.

1 Statement of Lewis A. Engman, Former Chairman of the Federal Trade Commission, 
before Senate Committee on Commerce on S. 14S3 and S. 1774, p. 11 (September 13, 1973).
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regulations

the Secretary" of the treasury already has power"to institute counter 
vailing and antidumping investigations on his own initative. Section 
201 (c) (i) of the Antidumping Act does not limit the source of the in 
formation alleging sales at less than fair value to those outside Treas 
ury, but rather merely requires that the Secretary act within 30 days 
"of the receipt of information." That Customs views this provision as 
permitting institution of an antidumping proceeding on its own initia 
tive is clear from Section 153.25 of the Customs Regulations which 
provides:
1153.25. Suspected dumping; information from Customs Officers.

If any district director >f Customs has knowledge of any grounds for a reason 
to believe or suspect chat any merchandise is being, or is likely to be, imported 
into the United States at a purchase price or exporter's sales price less than the 
fair value (or, in the absence of such value, then the constructed value), as con 
templated by Section 201(b) of the Act (19 U.8.C. 160(b) and 1153.1 he shall 
communicate his belief or suspicion promptly to he Commissioner. Every such 
communication shall contain or be accompanied by « statement of substantially 
the same information as is required in 1153.27, if the district director has such 
information or if it is readily available to hm.

Clearly this Section contemplates initiation of antidumping pro 
ceedings by Treasury through the Customs Service.

Likewise. Section 303(3) (B) of the Tariff Act of 1930. as amended, 
g^ve the Secretary of the Treasury authority to institute an investiga 
tion as to whether countervailing duties should be assessed based upon 
information presented to him. Again, no limitation precludes the pre 
cipitating information from coming from within Customs or Treasury.

Accordingly, new legislation conferring authority upon the Secre 
tary to institute antidumping or countervailing duty investigation is 
unnecessary, and certainly Treasury should not be required to institute 
proceedings in all instances where it has allegations of acts possibly 
coming within these two statutes since they may be wholly insufficient 
to support an action.

6. Judicial review procedures, including review of negative ITC 
injury determinations in dumping and countervailing duty cases.

Section 516(d) of the Tariff Act of 1930, as amended by the Trade 
Act, provides American manufacturers, producers, and wholesalers 
the right to judicial review of a determination "that a class or kind 
of foreign merchandise is not being, nor likely to be sold in the United 
States at less than fair value" or "that a bounty or grant is not being 
paid or bestowed." NRMA believes that inherent in the right to con 
test such determination is the opportunity for judicial review of a 
negative injury determination by the ITC. If, in an anti-dumping 
proceeding, the ITC finds no injury, then Secretary of the Treasury 
will not issue a dumping finding. If this occurs, an American manu 
facturer, producer or wholesaler mav obtain judicial review of that 
decision in the Customs Court, and the issue of the alleged erroneous 
negative injury determination may be raised as part of the judicial 
proceeding reviewing the Secretary's failure to make a finding. Simi 
larly, in those countervailing duty cases in which a finding of injury 
is required, judicial review may be had of a negative determination 
in the same manner. Therefore, no legislation is needed to provide 
judicial review.

32-760 O - 78 - 12



172

ANTIDUMPING ACT

1. Amount and type of evidence of dumping and injury required 
by Treasury from petitioners in relation to capability of petitioner 
to provide such information.

NRMA believes that any proposal which would consider the capa 
bility of a petitioner to provide necessary information as a factor in 
determinhif whether a dumping proceeding should be instituted is 
wholly unj stifiable. In view of the severe market disruption and 
commercial ncertainties involved, as well as the expense of defend 
ing a dumping proceeding, a petitioner should be required to provide 
adequate information before such an investigation is instituted. There 
is no reason why a petitioner should have any difficulty in obtaining 
information to support its charges. Indeed, the fact that sufficient in 
formation has been gathered to institute hundreds of antidmping pro 
ceedings supports this conclusion.

2. Price comparisons and verification of data, particularly in cases 
involving state-controlled-economy countries.

NRMA believes dumping determinations should be required to be 
based on actual, verified or verifiable data. Where data are submitted, 
hypothetical formulae should not be employed to construct arbitrary 
and unrealistic values as was apparently done recently by the Treas 
ury Department in the television dumping proceeding. Indeed, the 
Customs Court has recently confirmed that actual data must be used 
where available. C.B.S. Imports Corp. v. United States, 78 Cust. 
Ct. ———, C.D. 4739 (1978). Of course, where actual data are not 
available, estimates are necessary.

3. Ketroactive withholding of appraisement and possible deposit 
of estimated duties in lieu of bond posting following a preliminary 
affirmative dumping determination.

Under Section 202 of the Antidumping Act, as amended, Treasury 
has the authority to assess special dumping duties on merchandise 
entered or withdrawn from warehouse for consumption up to 120 
days before the question of dumping was first raised. However, Treas 
ury has not exercised this authority and traditionally has assessed 
dumping duties only prospectively from the date of withholding of 
appraisement. To alter this practice and require retroactive with 
holding of appraisement would work a tremendous, unjustified hard 
ship on importers who must pay the special dumping duty. Such an 
approach presumes an importer knows that his exporter is dumping 
and, therefore, should be penalized concerning merchandise which 
allegedly "escaped'' Customs without assessment of dumping duties. 
Clearly, such an assumption is wholly unwarranted and would create 
damaging commercial uncertainty. Further, NRMA believes that re 
quiring the payment of estimated dumping duties before a determina 
tion that a violation has occurred would be unjustly punitive and 
unnecessary. All that should be required is to protect the revenue of the 
United States. This is adequately and less onerously accomplished 
by bonding.

4. Discontinuance of investigations on a basis of price assurance or 
special circumstances.

NRMA strongly favors wider use of such a procedure. The main goal 
of an antidumping proceeding is to stop any dumping. Sometimes this
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can be simply and inexpensively achieved by assurances demonstrat 
ing that sales at less than fair value have been terminated, and that 
there will be no future sales at less than fair value. The significant 
factor in an antidumping proceeding is results, not the manner by 
which the desired end is achieved.

5. Assessment of dumping duties, including a possible time limit for 
liquidating entries following a final dumping finding, and assessment 
of dumping duties across he-board based upon price comparisons 
made during the fair value investigation rather than entry-by-entry 
based upon revised post-investigation data.

NRMA believes that the time-honored practice of assessing dumping 
duties upon an entry-by-entry basis and based upon the facts relating 
to the entrv is the only fair way to make price comparisons. In this 
regard, NRMA deplores the recent Customs' action in using an arbi 
trary, shortcut approach to assessment in order to "rectify" Customs' 
own delays in effecting liquidations on televisions from Japan. While 
an across-the-board approach might suit administrative convenience, 
it can often lead to the assessment of dumping duties where none are 
justified. Simply because it may be somewhat time consuming to arrive 
at actual comparison prices for export sales to the United States and 
those for the domestic market does not justify proceeding in an arbi 
trary manner and employing hypothetical formulae which do not re 
flect the actual facts. Such an approach is not only unfair to importers, 
but it also improperly and adversely affects fair competition and raises 
prices to consumers. Administrative convenience, while desirable, can 
in no manner justify abridging the rights of importers and consumers 
by assessing unjustified penalties.

COUNTERVAILING DUTY LAW

1. Criteria or guidelines for determining what constitutes a direct 
or indirect "bounty or grant." Application to government-owned or 
subsidized facilities.

NRMA agrees that criteria for determining what constitutes a direct 
or indirect "bounty or grant" would be useful. The development of 
such criteria or guidelines is best done on an international level so 
that all nations nave a clear frame of reference, and NRMA under 
stands that formulation of such guidelines is currently the subject of 
negotiation at the Multilateral Trade Negotiations in Geneva. We 
believe that this forum is best suited to establish guidelines as well as 
to determine whether such guidelines should be made applicable to 
government-owned or subsidized facilities.

2. Possible injury criteria in connection with agreement on an inter 
national subsidy/countervailing duty code in the Multilateral Trade 
Negotiations.

NRMA believes that an injury test should be incorporated into any 
internal ional subsidy or countervailing duty code to be negotiated in 
the Multilateral Trade Negotiations at Geneva. The injury criteria 
contained in Article 6, f 5 of the General Agreement on Tariffs and 
Trade ^GATT), 82 Treas. Dec. 305, T.D. 51802, (1947), provides a 
good reference for such a requirement.
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CONCLUSION

NRM A stresses that it regards any attempt to restrict imports to the 
United States as inappropriate and against our national interest. Im 
ports fill an essential need in the American economy, providing a 
broadened choice of products and lower prices. In this time of rising 
inflation, products from abroad present an effective meuns of reduc 
ing prices and stemming the inflationary tide. Of course, NRMA in no 
way condones unfair practices in the import trade—or for that matter 
in any trade—and believes that all appropriate steps should be taken 
to protect United States industry from such practices. However, fair 
and vigorous competition on the merits, be it from domestic or 
foreign concerns, is the very basis of the American system and should 
be promoted in every way possible.

RALPH EDWARDS SPORTSWEAR, INC.,
Cape Girardeau. Mo., July W, 1978. 

Mr. JOHN M. MARTIN, Jr.,
Chief Counsel, House (j&m/mittee on Ways and Means, 
Washington, JJ.C.

DEAR MR. MARTIN : Our firm manufactures Leather Wearing Ap 
parel (jackets, coats) and our market (in the U.S.A.) was subject to 
penetration by foreign government subsidized Leather Wearing Ap 
parel in 1977 at the rate of 62 percent—and the first quarter of 1978, 
according to import figures (released by Customs) showed an increase 
of 70 percent over the first quarter of 1977.

Our product (Leather Wearing Apparel TSUSA item number 
791.7500) is an item currently on the generalized system of preferences.

In this context, I am making the following recommendations for 
change in the Trade Act of 1974—Chapter (3) Countervailing Duties, 
Section 331, Amendments to Section 303 and 516 of the Tariff Act of 
1930.

Whv? Becacse the present futile arithmetical exercise of Mr. Self 
and Ehrenhaft in Treasury would seem directly to contradict Congress' 
intent. When passing the law (see the Senate Finance Committee 
Report and the House Ways and Means Report on the Act).

Congress specifically directed that, "the otherwise mandatory pro 
visions of the Act should be literally interpreted, and that the Waiver 
provisions—(Section 303(d)) should be used sparingly"—therefore, 
any prospective revision of the law should include a statement of the 
intent of Congress, and what it is the Secretary of Treasury is expected 
to do—because—Treasury has seen fit to use the waiver in every in 
stance relating to Leather Products Industries . . , without exception.

Bill Simon (former Secretary of the Treasury of the U.S.A.) has 
said that, "Such action is the expression of the power lust of govern 
ment clerks, who are engaged in bureaucratic empire building. Yet, 
severe damage to the economy of a long range type is caused by this 
steady regulatory, mis-interpretation by Treasury" —— in direct con 
flict with the stated intent of Congress.

I therefore recommend the following:
1. Section 303(a): eliminate the use of the word "Net", and insert 

therein, the word "Gross"—or, eliminate the word completely.
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2. Section 303 (a) (4): shorten the period of time from six months to 

three months on preliminary determination, and from twelve months 
to six months on final determination.

3. Section 303(a) (5): here again, change the word "Net" to 
"Gross", or eliminate the word completely.

4. On January 3, 1978, the waiver provisions—Section 303 (d) (2) 
expire, eliminate this section completely.

Do not extend the waiver provisions—but if you have to extend 
waiver provisions, then make it mandatory that the President/Treas 
ury has to assess duties when the I.T.C. rules affirmative on injury— 
do not allow the Executive Branch to abrogate the otherwise man 
datory provisions of the Trade Act.

Our industry is quite small, home-owned—no General Motor 
types, and most have less than 50 employees, and we do not have the 
money, individually or collectively, to fight the President or Treasury.

A case in point—our industry filed, in December, 1976 or Jan 
uary 1977, a petition alleging the country of Uruguay was subsidizing 
their shipments of Leather Wearing Apparel into the U.S.A. by 30 
percent, and five or six months later, Treasury indicated that we were 
correct.

A finding of Injury was made by I.T.C. in October, 1977—but— 
Treasury waived the "Net" bounty of 12 percent—Treasury reduced 
the Gross subsidy of 24 percent by Social Security Taxes, Housing 
Taxes, Health and Welfare Taxes, and a local tax on the subsidy, and 
a Slaughter-house Tax on Rawhides, Unemployment Taxes, V.A.T. 
on findings (like linings, buttons, etc.) that, in fact, is rebated when 
the item is exported—but—they did not take into consideration a sub 
sidy on finished Leather of 12 percent in June of 1977—nor did they 
take into consideration Forgiveness of Income Taxes on Exporting 
Profits—or a more favorable government bank rate on loans made to 
exporting firms, and this comes to 12 percent of the value of the export 
value—and Treasury knew this when they discussed use of the waiver 
during their negotiations with Uruguay. (I am attaching herewith, a 
copy of notes made by Mr. Self and Ehrenhaft of Treasury during 
these negotiations.)

Every U.S.A. firm pays Social Security Taxes, Unemployment 
Taxes, Health, Welfare and Income Taxe , etc.

For the life of me, I cannot understand how our government (Treas 
ury) can discriminate against local U.S. Industry—but—in our case 
they have, and they are continuing to discriminate—but—put this in 
reverse—give my firm forgiveness on Social, Welfare, Unemployment, 
Medical Insurance, Income Tax, and give me a more favorable bank 
rate—and I'll fight the world and win.

You have to understand my thinking—/ am for free, fair trade—I 
am against protection—~but—I want a law with teeth that will bite 
offenders—"What I don't want is a paper tiger law, Permissive, Pas 
sive, Ineffective* which is exactly the way Treasury has interpreted the 
Act in our specific case.

The inclination of Treasury, is that there are no limits to man's 
capacity to govern others, and that it therefore follows that no limita 
tion should be placed or imposed upon their interpretation of the 
Trade Act of 1974.
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Our founding fathers, born to long ages of suffering, under mans 
dominion over man, was that the exercise of unlimited power by men 
with limited minds and self regarding prejudice is soon oppressive 
and reactionary.

In this regard, I am attaching herewith, a copy of the Columbia 
Law Review dated 1958, written by Peter D. Ehrenhaft, who currently 
occupies the position of Deputy Assistant Secretary, and Special 
Counsel (Tariff Affairs) in the Treasury Department in Washing 
ton—and the policies and thoughts expressed by Mr. Ehrenhaft in his 
treaties of 1958 are reflected currently in his work in Treasury today.

Please do not forget, our employment in the U.S.A., in direct manu 
facturing has declined steadily since 1960. and as a whole, our country 
is a growing .service institution, at least Mr. Simon, former Secre 
tary of Treasury of the U.S.A., has indicated this is so.

You also have to understand that the Leather and Leather Product 
Industries of our country depend upon an agricultural product— 
hides—and our hides are sold on a free world market, and the follow 
ing will illustrate how some countries are circumventing "Free and 
Fair Trade" as espoused in the Trade Act of 1974.

(1) JAPAN

Japan has a protected leather tanning industry that is 1800 percent 
larger than it was 30 year? ago—their leather products industries 
(shoes, garments, handbags, etc.)—are 800 percent larger than they 
were 25 years ago—WHY? HOW—by the following means and 
methods. (See Tanners Council of America, enclosure attached)

(1) Import duties on finished leather—20 percent. Import quotas on 
finished leather cost—5 percent to 10 percent additional. World im 
port quota of $5 million (U.S.)

For a Japanese industry that produces over $675 million (U.S.) 
worth of finished leather—this quota would seemingly be ridiculous— 
and our duty is only 6 perecent (on average).

(a) Our tanning industry should be able to easily sell over $250 
million (U.S.) within 36 months, if Japan reduced their tariff to 6 
percent, and eliminated quotas.

(6) Japan—Tariff on Leather Wearing Apparel—37 pereoent, on 
shoes (leather)—30 percent, etc. The tariffs mentioned here—taken in 
context with the tariff on finished leather, means that the leather tanner 
and leather product manufacturer in Japan has a capt : ve leather 
product consumer in their home market, and at a very handsome profit, 
which then allows them to sell leather in the Orient (Korea, Taiwan, 
Hong Kong) at loss than fair market value—this- is a subsidy that dis 
torts Free. Fair International Trade and Commerce.

We should make it mandatory that Japan lower their trade bar 
riers—or deny them access to raw material (hides) markets in the 
I '.S.A. (they are the largest buyers of hides in our market).

(2) APORNTINA

Argentina—currently forbids the export of their raw materials 
iV'les)—this, in effect, depresses the local market far below Free 
W< id Market prices and gives the local tanneries and leather product 
(sho; ,- garments, etc.) a subsidized base to work on.—This has a dis-
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torting effect on World Commerce, as our tanneries and leather prod- 
act industries cannot compete with them in the Free World Market 
for Finished Leather and Leather Products.

The same condition as outlined in (2) is being utilized by the coun- 
trie of Uruguay, Brazil and India, and in addition to the above 
practices, Brazil subsidizes their exporting leather product industries 
to the sum of 27V& percent—Argentina 30 percent—and India 15 
percent.

The above conditions outline for you briefly, why our tanning, in 
dustry is only 60 percent as large today as it was 15 years ago... Why 
our shoe industry is only 55 percent the size it was 15 years ago . . . 
Why our leather garment industry is only 60 percent the size it was 5 
years ago . . . Why our handbag industry is only 45 percent the size 
it was 10 years ago.

And I would like assurance—that the Congress will let our industry 
survive in a free and fair world market—But—Congress is going to 
have to see that enforcement is mandatory—do not let the Executive 
Branch of the Government (Treasury) have discretionary powers re 
garding "Title III, Relief from Unfair Trade Practices."

Please advise if you would care to have more detailed information 
regarding my comments, as I can document everything that I have in 
dicated above, or better yet, I could bring everything to Washington 
for a discussion of our industries problems. 

Very truly yours,
RALPH L EDWARDS. 
Chait^man of the Board.

Enclosures.
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Tanners' Council
^•America, Inc.

JOHN T JU*TCN CUCCNI L KILIK «u FIFTH AVINUI > NEW YORK. N. Y. 10014

•OllRTG AMVOUNV MC«»C«TF MILLER <III) <M.T»0 TWX TANNIHCIL NYK TIO »*>.«»> 
TIIIAtUIIM MCMTAIIV

October 19, 1977

Foreign trade is much in the news nowadays and I am certain that you are 
deeply interested for the sake of our economy and the jobs we are export 
ing through staggering imports of manufactured goods. In your state 
there are tanneries, shoe factories and plants manufacturing other leather 
products. Shrinking output and growing unemployment in this industry 
group is, in my opinion, the most glaring example of sheer outright in 
justice to American industry from absolutely unfair conditions of foreign 
trade. We think you will agree when you consider the indisputable facts 
about our case.

•O 1
On Tuesday, October 11, the Office ol Ambassador Strauss, the President's 
Special Representative For Trade, held a public hearing on our appeal under 
Section 301 of the Trade Act of 1974. Section 301 was written into the Act 
by Congress to give redress to American industries afflicted by unfair, 
discriminatory, unreasonable and unjustifiable trade barriers and restric 
tions imposed by other countries. We appealed for relief under this Section 
because:

(1) For the past 30 years the Government of Japan has maintained, 
in violation of treaty obligations, an import quota system which virtually 
excludes the import into Japan of U. S. leather and leather products. Our 
markets have been free and open to Japanese exporters but Japan has kept 
an impenetrable barrier against any competition from the Unitt'd States.

(2) We have appealed time and again to every agency in the U. S. 
Government concerned with foreign trade to balance the scales of justice. 
The truth of our case has always been conceded; we have never asked for 
anything more than equity and recinrocity., Japan has persisted in keeping 
the gates completely shut and ruthlessly ignoring polite remonstrance from 
our Ambassadors or other officials.
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- 2 -

(3) The economic damage to our country caused by the deliberately 
unfair trade policy of Japan has been devastating. Leather production in 
the U. S. has shrunk by more than 35%; scores of plants have had to 
close, jobs have been lost by the tens of thousands.

(4) Sheltered by their impenetrable quota system, plus import 
duties 400% greater than ours, the Japanese have deliberately expanded 
their tanning industry 18-fold. Getting monopoly leather prices at home, 
Japan has been able to raid our raw material market and now takes more 
than 20% of U. S. hide production. We know that American leather is 
better and cheaper than the Japanese product. By every tenet of common 
sense and economic fair play the United States should be tanning a large 
proportion of the hides unfairly captured by Japan and thereby we would 
maintain production and jobs in the U. S.

(5) The leather and leather products sector accounts for app-oxim- 
ately one billion dollers of our foreign trade deficit and Japan, as you 
know, has a surplus of more than $5 billion on paid account with the U. S. 
Given fair and equal terms of trade with Japan our industry sector could 
and would make a substantial cut in the U. S. trade deficit. There would 
be an immediate incentive to open plants instead of closing them, to hire 
people instead of firing them.

We take it for granted that Congress meant business in Section 301, that 
it wanted our government to act decisively and put an end to blatant cases 
of ti ade iniquity and inequity of which Japanese leather quotas are the 
most monstrous and proven example. Our industry leads the world in 
efficiency and productivity, in technological products. Must we and our 
workers go down the drain as victims of demonstrable and incontestible 
trade injustice by Japan?

We ask for nothing more than equity and equality in terms of t'-ade with 
Japan, If you agree with us, if you think th..t jobs in our country are 
vital, 'el Ambassador Strauss know your portion. We need action before 
the damage to a vital American industry bm-cmes irreparable.

A Fact Sheet is enclosed.

Yours very truly

elk/mr - Eugene L, Kilik
President

<\
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FACT SHEET

JAPANESE TRADE BARRIERS PRESENT INSURMOUNTABLE 
OBSTACLES TO EXPORTS OF U. S. LEATHER

For more than 30 years, the Japanese government has maintained 
excessively high tariffs and stringent import quotas which have effectively 
prevented American tanners from selling their leather in this Far 
Eastern market. Such restrictive trade practices which offend the 
principles of free trade and violate domestic as well as international 
law have contributed to the decline of the American leather tanning 
industry which has lost more than 30 percent of its production and 
err^loyment in the past eight years.

To remedy this critical problem, the Tanners' Council of America, 
Inc. has recently petitioned the Office of the Special Representative For 
Trade Negotiations to grant rc-hef under the provisions of Section 301 of 
the Trade Act of 1974 which authorizes Presidential action when a for 
eign country "maintains unjustifiable or unreasonable tariff or other 
import restrictions which ... burden, restrict, or discriminate against 
United State.s comnerce .... " Public' hearings were held October 11, 1977.

Japanese Tariff and Non-Tariff Harriers

Specifically,, Japan levies duties of 20 percent on imports of rattle- 
hide, calfskin, sheepskin and goatskin leather in contrast to the average 
6 percent duty levied by tin United States on leather imports. In addition 
to this high tai iff which serves mor" as a trade barrier than a source of 
revenue to the Japanese government, Japan imposes import quotas on 
leather, setting an estimated global quota of $8.7 million and an estimated 
U.S. quota of $2. f> million last year. These minimal quantities contrast 
sharply with the- total Japanese leather market which is conservatively 
estimated to be SGOO million. To furthe-' inhibit U. S. leather exports, 
Japan also maintains a complicated and obstreperous licensing system 
whifli not only makes it difficult to determine the quota ceiling and to 
identify quota holders but .also imposes a price on the quotas themselves. 
The ambiguous nature of the system makes it impossible for cither a 
willing sellt r or willing buyer to make plans for the utilization of the 
available quotas.
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FACT SHEET - 2

The American Leather Tanning Industry Has Suffered 
Serious Injury as a Result of Such Unfair Trade Practices

Such unreasonable and unjustifiable impediments to international 
trade have contributed to the seri ous erosion of the American leather 
tanning industry which has lost almost one-third of its production and 
employment since 1968. That U. S. exports of leather to Japan would 
have been much higher if these trade barriers were removed is clear 
from recent export statistics. The U. S. tanning industry has succeeded 
in doubling its total exports in the last four years and has almost tripled 
its shipments to other Far E'astern countries, including Korea, Taiwan, 
Hong Kong and the Philippines. Yet, because of the high tariffs and 
stringent quotas imposed by Japan, exports to Japan have remained 
almost constant during this same period. Moreover, Japanese tanners 
who profit considerably from their closely protected home' market are 
able to outbid American tanners in the U. S.. market for American-pro 
duced cattlehidcs while at the same time underselling them on the tanned 
leather in third country markets, thus placing American tanners at a 
competitive disadvantage at home with respect to raw materials and 
abroad with respect to finished product.

American Leather Tanncrs Therefore Seek Presidenhal 
Action to Khrninate Japanese Trade Barriers

The Japanese quotas on imports of leather present an insurmount 
able barrier to free trade and persist in dirert contravention of the 
General Agreement on Tariffs and Trade. They also contribute to the 
Japanese trade surplus with the United States which last >r;i; was an 
excessive $T>.4 billion. The American leather tanning industry,, one of 
the rm.st efficient and productive in the world, merely asks for ,an equal 
opportunity to trade its product frtcl, in Japan so that it can reg.i,n the 
employment and production that it hat lot>t u.s a result of such restrictive 
trade practices.
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PROTECTION AGAINST INTERNATIONAL PRICE
DISCRIMINATION: UNITED STATES COUNTERVAILING

AND ANTIDUMPING DUTIES
PETER D. EHRENHAFT*

The American economy has, from its birth, been dedicated to the ideal 
of free competition. But as the economy has matured, this ideal has not in 
frequently been threatened by excesses grown out of unrestrained rivalry. 
Congress and courts have found it increasingly necessary to hcdce economic 
fcctaction, lest freedom strangle the competition it was meant to foster. 1

Among the trade practices which have lent themselves to such abuse 
it that of price discrimination, i.e., the sale of goods to one customer at a

• price other than that charged a second. As a 1914 House report summarized 
the predatory aspects of discrimination:

[I]t has been a most common practice of great and powerful com 
binations engaged in commerce ... to lower prices of their com 
modities ... in certain communities and sections where they 
had competition, with the intent to destroy and make unprofitable 
the business of their competitors. . . . Such a system is ... 
manifestly unfair and unjust, not only to competitors who are 
directly injured thereby but [also] to the general public. . . .'

Section 2 of the Clayton Act, then enacted, included the first prohibition 
against certain price discriminations, viz., those threatening "to substan 
tially lessen competition or tend to create a monopoly in any line of com 
merce." 1 However, court interpretations of the enumerated statutory 
justifications for discrimination managed to excuse much differential pricing, 
and tl:« development of new merchandising techniques (/.(?., retail chain 
store outlets that avoided middlemen and were supplied directly by manu 
facturers) revealed methods for circumventing its terms. Thus Congress

•'was prompted to enact the Robinson-Patman Act' in an attempt to narrow

* A.B.. Columbia College. t9S«:LL.B.. M.I.A.. Columbia l)ni\er«ity. 1957. The author 
wither to express hi) gratitude to 1'rolessor Richard N. Gardner of Columbia Law School for 
hti|uirtancc.

I. Since the Shermhn Act. 26 STAT 209 (1890). as amended, IS U.S.C. {J 1-7 (1952), 
•i amended, IS U.S C. tM-7 (Supp. IV. 1957), leRitlntion has increavnjly loncentrated 
on more vxrificntctoriol the economy Se*,« t , 70 STAT. 1125 (1956). IS U.S.C. {} 1221-25 
(Supp IV. 1957) (Automobile Dealer Act).

2 H.R REP No 627,6UJConR..2dSrM 8(1914).
3. 38 STAT. 730 U°14). as amended. 15 U.S C. I 13(1952). The prohibition was hedjed 

by to manv exculpatory qualification* that Senator Cummini wai Tioved to remark, "thert 
art not enough teeth in section 2 of the Clavton bill to maiticate tuccewf ully milk toait...." 
SICONG. RFC. 14250(1914).

. 4 49 STAT. 1526 (1936), 15 U.S.C. || 13,13«, 13b, 21t (1952). See Rowe. Tkt Ewl*li* 
" •/<*« Reinxian-Ptlmtn Ait: A T*H*ty- )Y»r Ptnfxcltot, 57 COLUU. L. Rtv. 1059 (1957).
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itill further permissible price discriminations. The result of these and similar 
itatutes has been a "legal pull toward price uniformity by sellers." 1

The problem of predatory price discrimination is, of course, not a purely 
domestic one. For not only have American producers engaged in such 
practices, but foreign manufacturers have similarly sought to capture 
markets in the United States and elsewhere by artificially and temporarily 
reducing prices in the hopes of driving competitor out of business. Recog 
nizing these facts, Congress enacted the Antidumping Act of 1916,* making 
it criminal for persons to import articles into the United States "at a price 
substantially less than the actual market value . . . Provided. That such 
act ... be done with the intent of destroying or injuring an industry in the 
United St: tes. . . ." But the difficulties inherent in attempting to prove 
the statutory intent have prevented active enforcement of this act.7

To remedy these inadequacies, and to combat anticipated post-war 
raids by European manufacturers on the American market, Congress 
enacted the Antidumping Act of 1921.' Its key features were the adoption 
of an administrative remedy enforceable against the imported goods them 
selves, and the elimination of the finding of "intent" on the part of the 
importer. This act has remained substantially unchanged,' but general 
dissatisfaction with existing antidumping legislation led the 1956 Congress 
jo request" a report lrcim_ihe Secretary of the Treasury reviewing the opera 
tion and effectiyercss_ of the 1921 act. ThVSccrctary made nis report on 
February 1, 1957, and, on the last day of the 1957 session of Congress, the 
House passed a bill embodying the substance of the Secretary's proposals. 11 
The House report accompanying the bill recoenized the fact that these 
proposals did "not involve any change in the basic policy of the act."" But 
in view of the attention the Antidumping Act has recently received, and the 
virtually uniform opposition its present oireration has engendered—both 
by persons favoring and opposing increased .rade liberalization—the rela 
tively un.m;y)rtant_fhanges suggested"by the Treasury and passed by the~ 
liou?c must be considered disappointing. Reexarmnation of the act and its 
underKing policy seems called for."

5 Ko»f. rrnr Oifetfnlinls and Product Dtflcrenttotion: Tin Iisuet L'ndtr the Rohitson- 
PalmnnAil.<^\MZl.] 1.2(1056;.

6 WSTAT 7v8,15 t/'S.C 572(1952).
7. Sec KctKirt :o (he Committee on \Vavs and Means from the Subcommittee on Cus 

tom*. Tariffs, and Konprocal Trade Agreements, United Siutts Cuilomt, Tar\f ur.d Ttc4i 
Afrmtnt Lov< and Tkttt Administration, 85th Cong , 1st Sen. 95-96 (1957) (hereafter cited
ttfioGGSKFFORT).

S 42STAT. 11 (i921), «t amended. IS U.S.C. {i 160-73 (1952), as amended, 19 U.S.C.• 
U 16273(Supp IV. 1957).

9. Some procedural rh.inges were incorporated into the act by the Customs Sirr.plific*- 
ixwActo/ l9.S4.fJol.ft8STAT.HJ3.19U.se.} iftOfSupp IV. 1957). 
,— 10. Cuitoms Simplification Act of 1956, {5,70 SUT. 948.

11. H K.f.006.p:»»<cd by voice vote. 103 Cose. Rrc. 14923 (daily ed.Auj. 29,1957). 
• 12. MR RF.P. No. U61,85thCon2 ., UtS*M.2(I957).

13. Itnd.
1
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I. TAB NATURE OF DUMPING 
• A. The Theory

Economists define "dumping" broadly as "price discrimination be 
tween national markets." u Usually these two markets are, on the one hand, 
that of the domestic-exporting country and, on the other, that of the foreign- 
importing country. Thus, "dumping" generally refers to sales for export at 
prices lower than those charged at the same time and under like circum- 

'•tance* to buyers in the domestic market." However, it is clear that "price 
discrimination" can as well take place between two foreign markets and not 
involve a comparison with prices charged domestic buyers at all, or it may 
be practiced in reverse, with home prices lower than those charged for ex 
port."

Economists' analyses of dumping emphasize that only those price 
differentials constituting unfair competition are to be condemned. Pro 
fessor Vjacchas, for example, clarified price discriminations in international
*rflH<» into trji-ee distinct groups, each characterized by the motive of Tne 
dumper and the continuity of his dumping. He considers such a breakdown^ 
essential for the formulation of adequate responsive action, as it reveals that 
only one type of dumping may candidly be considered unfair competition."

Pint, and probably negligible, is sporadic dumping. As the term im 
plies, this is an occasional, unforeseen trade phenomenon. Its causes are 
generally overproduction and/or speculation by a producer who, originally 
entertaining no notions of selling goods more cheaply abroad, is forced to

14. VINFS, DirMFiNG: A PROBI.F.M ix INTF.RNATIONAL TRADR 3 (1923). This it con 
sidered the Mandard text on the vibject. and it* definition* have been accepted bv leading
•economists. See iUnFRLF.il, THP. TIIFORY OF INTERNATIONAL TRADE 296 (1936); KINDLE-
DE«r.F«, iNTFRNATlONAu ECONOMICS 215 (1951).

IX. Thi* latter is the "working definition" u*e<J in VINFR, MFMORANDUM ON DUMFINC 
3 (Le.iRiie of Nation* Pub. No. 1926.11.63) (hereinafter cited an Vim.*., MEMORANDUM), tnd 
it the one renerally u«cd bv legMators. See I Rr.NDrxENia'RG, MFMORANDUM ON run LFO-
ISLATION OF DlFFTRFNT STATES FOR THE I'UFVFNTION OF DUMPING WITH SrTCIAl. RFFEt-
F.scr TO EXCHANGE. DUMPING 5 (League of Nation* 1'ub. No I92f>.ll 6(>). It wa» in thtst 
term* that Assistant Secretary of the Treasury Kcmiall explained the term to a con|;re»- 
nonal committee at the recent hearing* on amendmrnti to the Antidumping Act. Heannit 
BfJ«'t the Haute Committee on Jl'ayj and Means on U.K. 6006, 6007, and 5120, Billi to Ameni 
Certain /Vemicni fjthe Antidumping Act, 85th Con;., lit Scss .12 (1957).

16. See MABPRLFR, ff>. cit. tuprt note 14, «t 297 Halirrler would eliminate the "na 
tional market*" qualn'icatmn altogether, for he finds the price !.•»»» umlrrKinR the "dump 
ing" phenomenon to be the <ame whether the price ducrimm.ition occur* hotviecn huvert 
in two different countric* or !>et«ern buyers in the «ame country. Accepting his an.ilysii 
wmilil loRicallv permit complete application of domestic anti-price divrmnnalion ;tntuie*, 
such a* the Cla>tor. Art, to the international problem of riumpmc. Some have claimed that 
tuch * rtrrv-over of principle* and standards »a> the intention of the Congress that enacted 
the Antidumping Act of 1921. See, t f., utatement of William Barnhard, Secretary of the 
National Anti-Dumping Committee, IlfQr\nis,ivfra note 15, it 345; BoGGsKFFORT94.

17. VINI», DVMFING: A |'RO»LHM IN INTERNATIONAL TRADE 23 (1923). A similar 
irhalysit «as attributed to William Culbertoon, then • member of the Tariff Commission, 

fin the course of Senate debate on the 1921 Antidumping Act. Sec remark* of Senator Stan 
ley. 61 COMO. Rtc. 1194 (1921).
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resort to distress sales if he is at all to dispose of his surplus stock and at the 
tame time not spoil his traditional market. Such dumping is naturally ft 
temporary annoyance to competing producers in the importing country. 
On the other hand, it does provide consumers with short-lived bargains. At 
sporadic dumping is by definition unforeseen and sui generis, it cannot be 
considered of major significance for legislators in formulating a national 
trade policy.

The second type of dumping may be characterized as inlgaiitUnl. It 
involves the more or less frequent and planned sale of goods abroad at prices 
below those charged to domestic buyers. The dumping producer may resort 
to such practices (or any one of a number of reasons — to acquire a foothold 
in a foreign market or prevent its loss to competitors, to destroy a com 
petitor, to prevent the establishment of a rival concern, or to retaliate for 
dumping practiced in the opposite direction. The temporary cheapness of 
tht-dmnDC.oLEOods_i5-a_grn,ali_Kain for consumers. cofnpnTcTi'wrth 1 Uie ex- 
tended deleterious effects such aperiodic-dumping may have on domestic 
producers and on the working force. And once the competition has been 
dumtout, the.dum.pLng orQducerjnay, and probably will, raise prices toTTie 
highest level the traffic will bear to the eventual detriment of consumers as 
well. This is predatory dumping used as a weapon of commercial warfare, 
endangering the industry and labor of the importing country." It is at such 
unfair practices that antidumping legislation should (and the 1921 Anti 
dumping Act was probably intended to) be aimed.

The third, and in many ways the most controversial, type of dumping 
ji that characterised as persistent. This is the practice of systcmpTficTTx- 
tcnd^d_salc_Ioi export at prices below those charged in the home marketT 
Persistent dumping may be motivated by export bounties granted by 
governments for the purpose of earning needed iorcign exchange, or for 
balant3joLoa.ym.cp.Lor oven prestige purposes. Or a producer may recognize

pr;miomically feasible in industries where ex 
panded production brings decreasing unit costs, and where domestic demand
)» inelastic." Although such price discrimination may be
inK> it j:an nevertheless be of great economic advantage to the Importing

18. SwU R.Rr.r. No. 1,67th Conj;.. Ut So«. 2.1(1921).
'*• ^if'FK. DuMnso. A I'KOBLF.M is IsTmsATiONALTkADF. 31 (l92*)..Viner_siijr£*«» 

stilllurthfr cnn-gorip^b-ii thQ«e_eiiLj)icratccl *iH<ulti<t_for nrevnt purposes. "
There arc, 01 cour««, o'licr methods ol dallying 'dumping practice*. A Federal 

rr.vfe Commwion report, for example, char.icteri/ed the various techniques as "bounty," 
f'cisht," "ronnRnmcnt," or "social" dumping, thus emphasizing ihe method rather than 

thf frequency or mot.vation. S. Doc. No. H2, 73d Cong . 2d Scss. 2-14 (I9.i4). Ikmexei f 
unre the methods of dumping »re generally immaterial to an evaluation of its eco.iomic V 
fttects, while the economic eflectt, on the other hand, frequently are a function of frequency / 
and motivation, the Vmer classification s««ma preferable from the point of view of theJegif / ifetor. /
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country, provided, of course, that the latter can be assured of a continuous, 
supply ol tnt goods at tng TWftam price." Where antidumping duties are 
applied to such imports, the flexibility and elasticity of international mar- 
ketsaredecreasedand each nation's potential gains from trade are reduced." 
In such cases antidumping duties become a protective tariff.

Economist* are generally agreed that it is only the intermittent, pred- 
.•tory dumping of goods that is to be restrained. Despite the (act that 
"precision of expression is not an outstanding characteristic of the Robinson- 
Patman Act."" that act was draftto^and is administered with a view to pre- 
"fDtirg'ki.^.infnir rnmp»t'i{juft prj^tice by domestic suppliers within 'the 
American market." It is an open question whether the present Antidumping 
Act is similarly directed with respect to our foreign sources of supply. Part 
of the explanation for this may lie in the fact that thejict has not been 
viewed primarily as a facet of American "free enterprise" legislation, but 
rather as a segment of tariff policy.* 4 While not incorrect, such a view di* 
torts the purpose of the act. It suggests a distinction between the fairneu 
of discriminatory pricing practices in internal and international trade—a 
distinction presumably justified by the fact that producers abroad are not,

20. ''Antidumping duties are legitimate only if ... they are found not to be inter 
fering wfth permanently cheap imports" Viner, in Hearinfi Rejore Ike Suhrommillee t* 
Foreifn Economic Poliry fjthe Joint Commitlte on Tht Eronnmic Report Pursuant to 6«. J(«) 
o//'«Wi£ Law 304, 79tk Confess, 84th Cong., 1st Sess. 606 (1955). Two well known illustra 
tions exist ol the principle that importing countries may benefit from the persistent dumping 
of commodities on their markets by foreign producers. The«e are the extensive dumping 
aales of German steel in Holland at the turn of the century and the similar cut rate sales of 
American motion pictures abroad prior to World War II. See HAnr.RLFR, op. cil luprt 
note 14, at 315; KiNruF.BERGFR, op. cit. jupra note 14, at 237. It wa» exporters of then 
products in third countries, such as American steel manufacturers and European movit 
producers, who were injured by thisdumping, and who protested. Ibid.

21. Id at 239. However, Kindlclierger too must admit that it is often difficult to distin 
guish between predatory and persistent dumping, particularly as the difference docs not be 
come apparent until some time has elapsed, during which domestic producers niav ha\e suf 
fered irreparable harm. Ibid. Viner answers this argument with the assertion that since tht 
average and marginal costs of dumped goods can be ascertained rg'iite readily, the imporun{ 
country can also judge whether or not the cheap price of a particular commodity is due to 
abnormal and predatory, rather than usual and economic reasons. According to this view, 
only those goods sold for export below marginal cost of production arc really mxpcct and 
should be made the subject of antidumping duties. VINE*, MFMORASDUM 11. However, 
ascertaining foreign costs of production creates very serious problems. Although the existing 
Antidumping Act has provisions lor determining whether or not dumping is taking place by 
relating the export price of goods to their cost of production, the recent report of the Secre 
tary of the Treasurv asserts that this method presents such difficulties th.it its use "is gen 
erally warranted only as a last re«ort." RrpOBT OF TUP. SFCRf.TARY OF Tile TREASURY TO
THf COSCIIKSS ON TUT OPFRATION AND KrFF.CTIVFNfcSS OF THK. ANTIDUMPING ACT AND OK
AMENDMFNTS TO THF. ACT CONSIDFRED DKSIRABLE OR NECESSARY 7 (1957) (mimeographed 
edition) (hereinafter cited a» 1957 TREASURY KF.PORT).

22. Automatic Canieen Co. v. FTC, 346 'J S. 61.65 (1953).
23. See FTC v. Morton Salt Co., 334 U.S. 37 (1948). Predatory discrimination may 

alto he actionable under the Sherman Act and the Federal Trade Commission Act. Set, 
«.|., United States v. Paramount Pictures. 334 U.S. 131, 160 (1948), FTC v, Cement Instt- 
tute, 333 U.S. 683.720 (1948).

24. See remark* of Representative Reed during the debate on th« 1957 amendments 
to the act, 103 CONG. RlC. 14921 (daily ed. Aug. 29,1957).

32.71,0 (l - 78 - 13
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for example, subject to American antitrust and similar regulatory statutes. 11 
The argument is then mnde that uncontrolled foreign producers can never b« 
"fair competition" to domestic ones," and that their sales to this country at 
discriminatory prices are unfair per se.

This argument, however, does not withstand economic analysis. As 
indicated earlier, there arc many cases in which a producer may, or even 
must, chnigo higher prices at home than he can command abroad.*7 ^Ameri 
can agricultural products on the \\orid market today .1l'g a case in point." 
The fact that such goods may be overpriced at home does not necessarily 
render unfair their lower competitive price abroad. ThejjojnJLtbatJojci^n 
producers are not subject to antitrust laws is no more relevant in detcrmin- / 
ing the "fairness"jof their prices thArt Is trid availability to thcrn_of any otrier / 
•favorable (actors, such as theirproximity to raw materials or cheap power 
or labor.

of the lack of foreign amitrust laws does point out, however, 
jhc economist's vie.w_that only a monopoly is able to engage in predatory 
dumping. Without a domestic monopoly in which high prices may be con- 
•ciously maintained, a producer cannot cover the looses sustained through 
inordinately cheap foreign sales." In addition, the dumper must be sure that 
his home market is effectively isolated from the markets in which his goods 
arc being damped, lest the cheap goods be rcimported and then be used to 
undercut the producer's high home price. 10 All of these factors add up to 

Jthe economic truism that predatory dumping in international trade is neither 
nor a common experience.

To recapitulate briefly,, when creating a framework for the maintenance
25 So» st.iteniont of Robert llawes, roundel for The Hardwood Plywood Manufactur 

er!. //fcriufi, JU/TO note 15, at 152. lloccs RKPOHT94.
Id I lie uirfiiiiU-nt' IMS sinni.irly been nude with respect So imports from absolutely 

fonimllrri (.cnnnm.es, 'iirh .is tho So\ ict satellite* In the course of tl.c T.irifT CnnintKnon'i 
imrMijitiur n( the dumping o( poi,i«h from I..T.I Ccrn.nny. one oronom.^t <<»(;se».tpri tl.ai a 
jrrMir IJM Iilmod <jf inji.rv 10 Anfiiran m'iii^'.rv ex.ned whin yoo<K wore in, ported from 
coi.ntr.e-. wlie'O v.:;i[K.r< Ofcralod on a "nnn n nnnniir !i.c*is" t.'i.in w I, on identical pocxit 
»ero lK),.^nt from :.>ri ;n f.rodi.icr*' who were loiccd to take profits and if.^cs into account 
rh.< jryu,i,,.nt wnv sjc ic'-vfiiiiv pre<ented 10 tl.c 1 ,inft Conimi«ion in 1°", w inn i; ruled 

tK.i;. in r^:UvJ s^ocU prrKii.ce<l in a cnnniiinist (ountrv were, ipso facto, unfair con~, petition 
»iin.r. femc.inmeoi s M7of tiieTanfl Act of 19.50, 46 SlAI. T03. 19 U.S.C. § l.U; ,(1952), 
cited m Iloc.cs Ki I'okr 17

2'. ><T nole 20 supra The tradition.il case invoKfs a producer who could d-.crease 
unit rr.st<.liv rkpindin; prodnriion, hut wh,j i* fared with an inclaxir domestic d( mand

2h 'vc st.-.ii'nK nt of lie'bert F. li.irns 1 1 , of tiie American Farm Bureau Federation; 
lltor,r.[<,iuf>'j note IS, at .U6.see note 20 si,f>ra.

2V I iirilirrninrc. if the dumping prooucer has a local competitor, the latter could sell 
the Ki"«N a! home at a price l>duw that of ti.e dumper, Ilicrcby fori.in(; down the home 
pnce «o that eventually the "discrimination" between nome and foreign marketi would be
• t »n end

"I Barriers t.) reimportation may he "natural," such at long jeo(;raphic distanre« 
or i'lth transpirtatn.n and handl.ng ch'aryen, or tnev may De "imposeo.' such LS o.nri^nt 
pfdhilnnnns on reimportation, tariiTs, quantitative re«triitions, or sgrc-emenu with foreiftn 
bu\en that tney will not resell in the producer't market. See HABLW-EK, op. c
•oieM.atJOl.



189

50 •• COLUMBIA LAW REVIEW [Vol. «

of free competition, the basic question regarding the price of any commodity 
is whether that price is economically deiensible and still consistent with fair 
dealing. Import prices that are low due to favorable foreign factors of pro 
duction must be so considered. Import bargains dt;c to persistent dumping 
may also be so considered. It is only the unreAlisticaily cheap goods of the 
predatory dumper (the monopolist who in this way seeks to take an unfair 

-. ft; advantage of his economic strength) that must he stopped with forthright 
' "' antidumping legislation. The relation between predatory price discrimina 

tion and commercial virilityshould help to expi.un, however, why the'A'tneri- 
can Antidumping Act has not been applied extensively in the recent past: 
the simple tact is that since World War 11 few producers outside the United 
States have possessed the requisite economic power, uur, winy accelerated 
international reconstruction and development, the preeminence of the 
American producer may not remain unchallenged. It is therefore timely to 
examine the administration and effectiveness of our protections against inter 
national price discrimination.r---
B. In Practice

The ^I'-ihods of effecting price discrimination in international trade are 
varied an j. ;om> "-.. A distinction is frequently drawn between differential! 
created b;, gov. - ir.ient action and those imposed by producers themselves. 
Price discriminations .''hich stem from government intervention are created 
by exchange controls which cheapen exports, by tax rebates on exported 
commodities, by preferential shipping rates, or even, according to some 
foreign antidumping legislation of the past, by "social conditions" making 
for losver wage or overhead costs in the producing country." Dumping by
priv.ue producers (or by governments as producer?) may take the opcnjorm 
of cheaper export price quotations or prrferciui.il treatment in payment.

31. Set, t f., Austrian jnd British Antidumping Act» of 1924 and 1925, respectively, 
cited in S D(KT. N'O. 112, 7.1d ConR.,, 2d Se«s. 13 (W4). The provision in j 307 of the 
United St.Mes Tariff Act of 1930. excluding the importmion of good* produced bv convict 
or slave labor, thus without fair economic COM, may t.e considered related. 46 STAT 689 
(1910). 19 U.5C. I H07 (1952),. f/ 5 3.W.. 4ft STAT 701 (1910), 19 U.? C. { I '3f> (1<J52), 
(lerrnidinc the ['resident to vary the tariff in order to "equalize" foreign and American 
rotti of production.

Althoii^S notnehnv« urged that the Arrfrifnn Antidumping Act ihoiilH i\Un !»!<(• »f count 
of low foreign v.ape^. »e«, t f, (siatement of Kol>ert lla^ei, counsel for the Harduood 
plvuood Manufacturers, Heannti, supra note IS. at 141, moit economist* would not con- 
urier low »as»', long wonting hourf, lighter norial Icgniatifin cliarge^. reduced food or 
material price* a« the rejult of mate lutmdiM, lower freight raiev nnd the !IK<, elemcnu of 
"real" oumpinR. Such elements in th* factor* of pro<luctinn nftect the internal, dornevic 
price of the commodities in question no les* than their export price. Similarly "exchange 
rjii' -ip'"jj"—a price differential di.e to deprecation ol the exporter's currency, has not he<n 
considered "true" dumping See Tn'CsPELCNDrnc, op. nl supra note 15, at 5. but from 
the point of view of the importing country, the distinction between ''real" and "false" 
is unncc««*ary. It need only inquire into the reason for the cheapness of particular import*, 
determine whether or not the bargain it likely to be permanent, tnd, finding other conn' :r»- 
tiont (e.t., national security) to be equal, then act accordingly.
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thipping. packing, or priority of order fulfillment. There may be rebates to 
Torcign buyers from the ptooucer or his cartel. Or covert techniques, such as 
consignment dumping."1 may L; employed.

"The practice of dumping, or selling more cheaply in foreign markets, 
It as old as the mercantile system. In this country Alexander Hamilton 
called attention in 1791 to English Government bounties that made it 
possible [for British exporters] to dump sail cloth and linens into the United 
States."" When the anti-British Embargo Act was repealed in 1814, com 
plaints about English textile dumping were allegedly instrumental in secur 
ing passage of America's first protectionist legislation — the Tariff Act of 
1816."

But as a bogeyman of major international significance, dumping first 
emerged toward the end of the nineteenth century-" As giant industriei 
grew into cartels and trusts in both Germany and the United States, pro 
ducers, particularly of heavy machinery and steel, engaged in extensive 
dumping of their excess manufactures in less adequately developed mar 
kets." This was, however, more boon than bane to the importing countries, 
and it was not until the period following World War I that attempts were 
mace to protect "war baby" industries from dumped imports and to fight 
depreciated currency dumping. 17 In this country, such endeavors coincided 
with efforts to curtail predatory domestic price discriminations."

However, even prior to World War I, there existed a species of price 
discriminat on in world trade that had both gained adverse recognition and 
been the target of attempted suppression. Nearly all European countries 
encaged in the practice of providing indirect subsidies, through various 
types of bounties or tax rcbates^to the producers.'and particularly to the 
exporters, of certain "essential" commodities. For historical reasons, the 
favored industries were primarily the producers ol flour, sugar, and alcohol. 1 *

32. Thi» involvn shipment 19 t enniigntc in another country for future ;«sale at the 
dumpint price, either within the country of the coniicnec or in tome third country. Sew 
S. Doc. No. 112, 73d Cons., 2d S*»i. 7 (1934).

33. W.atl.
34. KiNDLF.nncf.R.o/). cil. ju^fa note 14, at 236-37. Viner, on the other hand, believe*

the fear of Engli«h dumping pla)ed but a minor part in the development of American 
prnieriiomtt Kmimcni. \iNEK, 'Di'Mrisc: A TKORLEu IN INTERNATIONAL TKADS 4J 
(1923).

3V For a thorough review of phenomena prior to 1*90. that could be eon»!dercd 
dumping. MV id. at 35-50.

36. Id. at SI. HO, lUnFRLF.*. up. til. tupm note 14. at 3IS. See al«o FTC, Surrtt- 
HKNTAI ttrronT ON ANTIDUMPING LFGISLATION AND Ornf* IMPORT REGULATIONS IK 
Tiir I'Nnr.ri STATUS AND Foxr.iox CousTitir.s 25-63 (1938), reviewing the initancei in 
*hich antidumping duticn were levied on American exnorti, particularly machinery,

37. CIIALMI.KV V\ onto TRADE POUCIFS 9-10 (1953).
3$. &w itM at note 8 supra. *
39. VINE*; Di'Mri-ic: A I'XODLCU IN INTERNATIONAL TRADE 164 (I9,!3). Thrc: A I'XODLCU IN INTERNATIONAL TRADE 164 (I9,!3). Thrcom-

PjMitiM of tome of the«e bounty iy>tem>, meant to encourage chc.in export* to the detriment 
i »'?."*' protected induttriei in other coun'nes, are illuitraied iti Downs v. United Statei, 
117 U.S. 496 (1903f. 1'here the Court found a devioua method of excite tax collection,



191

62 , COLUMBIA LAW REVIEW : (Vol. 68

When treaty disposition of the problems created by the bounty system 
(ailed, governments were eventually led to the unilateral imposition of 
"countervailing" duties on those imports receiving official export bounties 
abroad. The first measure of this type was the American Tariff Act of 1890.* 
It imposed an additional duty of one-tenth of one cent per pound above the 
ordinary duty on ail refined sugar imported from countries that subsidized 
the export of such sugar with bounties greater than those used to subsidize 
the unrefined type. The act was, naturally, of very limited applicability, 
but by 1894 the provision for a countervailing duty had Iteen extended to 
all bountied sugar, 41 and in 1897 to all dutiable merchandise receiving gov 
ernment export assistance.41

Particularly as it affected world production of sugar, the pyramiding 
of bounties and countervailing duties led to ever more ludicrous results, 

i As early as 1864 negotiations were initiated among the world's beet sugar 
producing countries with the aim of abolishing or restraining bounties which 
impeded the economic flow of this staple. With the exception of Russia 
and the United States, all producing states finally signed the 1902 Brussels 
Sugar Convention.41 Although applying a temporary check to a runaway 
development in a restricted area of trade, the Sugar Convention, together 
with its "enforcement bureau," faded out of sight at the end of World 
War I." Other multilateral attempts at regulation of dumping met with 
varying success. Among these was the Convention for the Protection 
of Industrial Property,4 ' to which the United States and 32 other nations 
acceded, and which vaguely bound its signatories not to engage in unfair 
competitive practices." There were more vigorous antidumping resolutions 
adopted at ttie 1920 Brussels International Financial Conference, the 192? 
Geneva World Economic Conference and at various meetings of the League 
of Nations. 4' However, in the 1920's little basis could be found for faith in

employed by the Ru«ian Government with respect 10 sugar exports, to be an export 
bounty, Mifncicnt to subject the sugar to in American countervailing duty. VJNFR, DUMP 
ING: A I'IODLPM IN IsTFkNATIONAL FRADF. 174 (192.1), is critical of this and nirmlar decisinni, 
on the ground that the exports involved did not receive genuine bounties within the meaning 
of the applicable statutes.

40. Chapter 1244, {237, 26 STAT. 584 (1390). At the tame time, this Government 
(ranted a bounty to American sugar producers. Id. ( 231,26 STAT. 583.

41. TariffActof 1894.0.349,1182 1/2,28STAT.521.
42. Tariff Act of 1897, c. 11, 4 i. .10 STAT. 205. recnacted in the (Undervoodl Tariff Act 

of 1913, c. 1ft, | IV E, 38 STAT. 193. and in Mill broader form in the Tariff Act of 1922, c. 3i6. 
| 30.), 42 STAT. MS. The present provision, rimil.ir to that of 1922, is a part of the TariS 
.Vtof 1930. t 303,4oSTAT. 687,19 U.S.C, 11303 (1952).

43. 95 WHITISH AND FORFIGN STATE FAITHS 6 (1902) (in French), abrogated, Sept 1, 
19.70,1 LEAGUE or NATIONS TREATY SERIES 400 (1920).

44. S. Doc. No. 112.73d Con*., 2d Set*. 19 (1934).
45. Nov. 6,192$. 47 STAT. 1789, T.S. No. 834.
46. /i.trts. 10, lObii, lOter.
47. All are reprinted in S. Doc. No. 112,73d Con*, 24 SCM. 19-20 (1934).
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the feasibility of international control of the dumping problem; the practice 
itemed too profitable to be outweighed by the resulting harm. 41

Hut attempts at international regulation have not been abandoned. 
Article VI of the General Abetment on Tariffs and Trade (hereinafter 
referred to as GATT)" represents the latest multilateral ^ort at control 
of the predatory aspects of dumping and export bounties. Its novelty 
lies in the fart that it also seeks to soften the rigors of the excessive, trade- 
stilling antidumping and counterv; iling duties that have been adopted by 
many countries in the past thirty years. Its extensive provisions, pursuing & 
middle course between these opposing considerations, provide a most 
reasonable guide for legislation in the field. 10

As multilateral endeavors have so often proved ineffective, many 
trading countries have turned to independent legislation directed against 
dumping. The development of countervailing duties, designed to offset 
government export subsidies, has been discussed." The first attempt at 
comliatting unfair price cutting by private foreign exporters was the Cana- J 
dian Anti-Dumping Act of 1904," imposing an antidumping duty of up to 
fifteen per cent ad valorem on dutiable goods imported into Canada at less 
than their fair market value on the home ma-ket." Prior to World War I, 
other members of the British Commonwealth passed similar legislation. 
But it was not until after the war that the United States and most of the 
European countries adopted antidumping statutes on the Canadian model;1?

The American Antidumping Act of 1921" was a prototype of thoie y 
then passed. Factors in securing its passage in this country were fears 
that renewed German exports would endanger the war-fostered chemical 
industry" and apprehension that imports generally would be excessive 
in the light of post-war European currency depreciations." But a League

4S VlNFK, MLHOHAhnVM 16
49 61(5; STAT. Al. A23 (1947), T.I.A.S. No. 1700 (hercmaftei cited as GATT, with 

appropriate article nur.ihcr).
.MI. See l ; S I)i P'T OF STATT. Pirn. No. 2983, ANALYSIS OF THE GENLJUM. AGKEEMF.N'I 

on TARIFF AMI TuAnr. !«7(!947).
51 Soe ten! at note* 41-.iO ji//>ra.
52. An Act to.,r.,,<ncj the Cu,tomiTar.fi, 1807,•! EMV. /,c. 11,5 19 (Canada 1904).
53. VISTK, Di.vnsG:.A ^Ron'.TM is INTI HSATJOSAL '1 KADI 202 (1923i, points out 

tnat ,v the act;,;,[,!ic<| .ilr.io<t c\c!i.M\ciy to import* from the I mted States it w;i< eisy to 
adn..nn;cr and rfii'ciixc .n its purpose, 'i oday, Can.idi.tnt are more concerned about Amer 
ican <*,,imping, particularly ff agricultural product"., in Ihira countries which Canada also 
upp> os Carutjian antidumping duties can, of course, do nothing directly to preve.a this practice

54. Sec text at note 37 ju/>ro.
55. 42 STAT i: (IV2l)..isamended. 19 U.S C. 55 160-73 (1952).*$amended. 19 U.S.C. 

55160, IMuHStpp. IV, 1957).
56. The F.incrcenc) TanlT Act, 1921, 42 STAT. 18, of which the Antidumping Act »a» 

title II, plar«i a complete embargo for a period of three months on certain chemicals, drug* 
and dyestufU unlesi tuch articlet or tatisiactory substitute* were unavailable in the United State*

57. S*e remarks of Stnaton King, Hitchcock, and Smoot, 61 CoNC. REC. ^)21, 1028,
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of Nations report in 1927 found antidumping legislation, both in the United 
States and elsewhere, "not enforced in actual practice."" In regard to 
the United States, this judgment, on the whole, was and remains accur; •«." 
However, there have been indications that more vigorous enforcement i ay 
be forthcoming. And as the 1956 Senate report on foreign economic policy 
has pointed out, an indiscriminate application of antidumping duties could 
do much to negatetnis country s larger program ol reciprocal trade lilieValiza- 
tioTl'.'" Thifc buuntiy'j urn IT policies, including Doth the reciprocal trade" 

•-ftHirtements and the Antidumping Act, are scheduled for congressional 
review in 1958." Appreciation of the interconnection of these two aspect* 
of our foreign economic policy will be an important factor in dete - .Tiining 
the direction of the future American tariff.

II. UNITED STATES COUNTERVAILING DUTIES
A countervailing duty may be defined as a surtax, in addition to normal 

customs duties, imposed on imports whose exportation has been facilitated 
through a bounty or similar assistance in the exporting country. The 
additional duty is intended to neutralize the foreign subsidy, and~THuT~ 
prevent injury to the producers of comparable products in the importing 
country who operate without the benefit of such bounties."

The evolution of such duties in the United States has already been 
outlined." From the first countervailing duty of 1890, imposed on refined 
sugar receiving government export bounties, coverage was rapidly expanded 
to include all dutiable goods receiving an official or a private subsidy. The 
present provision, now to be examined, was enacted as section 303 of the 
Tariff Act of 1930." ___ ____________ __
J029 (1921). However, the debate in the Senate would seem to indicate that truly predatoiv 
dumping in the United Stales was considered a virtual impossibility and that the act uould 
therefore not have widespread application. See remark* of Senator McCumber, td. at 1021, 
1024

58. TRFSDFLENDUIIG, ef>. cil. supra r\ote 15, at 7.
.10 1 ne 1057 T'emury Ktpnrt.»nnex B, indir.-.tes that between January 1, 1934, when 

record* were first consistently maintained, nnd Ortolxr 1. 1954. when the 1054 amendment* 
to the art became efieclive. the Treasury Department entered wen findings of dumping, 
four of which conce.nfl the vime commoditv. although from different countries, \iz., "rib 
bon fly catrher«." following the effective date of the 1°54 amendments, and throuRh 
Decemlwr 31, 1956, there was a single rinding entered. '1 his rinding, no»c\er, was the center 
of great controversy. In validity was unsuccessfully challenged licfore the Supreme Court. 
Horton v hu nphrcy,3S2 U S 921,m<m.n/firmi»i|> 146 K. Supp. RI9 (D.D C. 1956).

C.O S RFP No 1312.84ihCong..2dSesO7(195n^Asl'fofc«sor \iner was prevloiidy 
moved .to if II a cnnpressmnal committee:-"Ma\be it is Retime inio the lurids no*1 of nirn 
«ho iio have ideas, nrm iKfW Iflo.TI ntsybc protectionist. If such is the cav-, what they wn 
do with that ^nti-diimping law will make tne evap« clau«« look like small potatoes^ They 
cjn LI they wi«h,_rai*e the effective tariff harriers more than nil the negotiations in QglffvT 
ffi\ K^hlp in arKi^ * in (he nlhcf Tirerlion. IIWHIlt. THjirJ fl6le /U. A( 6U/.———————— 
^^61. Jones. Af>' Tatijry<K)il PvinffltWH. N.Y. Time*, Stpt. 1,1957.13, p. I, col. I.

62. CJ. GATT.KrK Vl(l). VI(3), Vl(6)(«).
63 Sec notes 40-42 luprn *nd text.
64. 46 STAT. 687 (1936), 19 U.S.C. » 1303 (1952).



194

1988] INTERNATIONAL PRICE DISCRIMINATION 55

Section 303 is broadly framed and has been liberally congtrucd.hy4.t3 
administrators. Generally, it imposes a countervailing duty on all dutiable 
'merchandise receiving any export bounty or grant whatever, whether that 
tourre of assistance be public or private, collective or individual. The 
breadth of coverage is perhaps best illustrated by the variety of devices 
which the Customs Bureau (.ind the courts, in upholding the Bureau's find 
ings) have construed as falling within the statute's words "any bounty or 
grant." Mo'it controversial have been the decisions holding drawbacks,4* 
excise tax refunds,14 and exchange controls" to be "grants" assisting ex 
portation. ^ leading economist has considered this enforcement "harsh" 
and often inconsistent with the economic justification for the existence of 
such duties.''^! is certain that multiple exchange rates may as frequently 
tax the foreign exporter as subsidize him, and that, where the former is true, 
I'countervailing duty is an unwarranted burden on trade.0 At the very 
least, some official designation o( those exchange controls which have been 
or may be interpreted to be subsidies should be made available to producers 
and importers.'4 For, as the recent Boggs Report indicated, in the "absence of 
any reports from the Treasury Department as to the basis on which its 
determinations of the existence of subsidization are made, it is difficult, if 
not impossible, to analyze the administration of section 303."n

When the Secretary of the Treasury finds that a particular import has 
received an export subsidy, he is directed in mandatory language to levy a 
countervailing duty on the merchandise equal to the net amount of the 
foreign bounty. Although the Secretary has discretion in determining 
whether flr not a pArti^ilar product h.is been subsidized, once he has found 
the subsidy he must lew the duty. His finding is then conclusive." The 
statute requires no public hearings or notice of investigations regarding 
possible applications of countervailing duties, although Treasury Regula 
tions do permit interested parties to present written representations to the

65. Do*n< v. United States, 18V U.S. 49fi (i°03).
66. G. S. Nicholas & Co. v. United Stnte«, 249 U.S. 34 (1919).
67. Robert E. Miller «; Co. v. United Stole*. 34 C.C.i'.A (CuMoms) 101 (1946);

F. \V. Woolworth Co. v. United States. 28 C.C I'.A. (Customs) 2.19, 115 F.2d 348 (1940).
6-S V'INI-R, DI:MPING-<A PROIILEM IN INTERNATIONAL TRADE 173, 174 n.I2 (1923).
60 ROCGS RFPORT 95. In this connection it »hoi,ld .ito b« noted that the proposed

•rt!cl_e XVI of GATT would exempt tax rebate* on exports from characterization aa "sub-
•idic<" for th« purposes of countervailing duties ieiful.iiion. U.S. DF.P'T OF STATE, GENERAL 
ActFrxrsT ON TARIFFS AND TRADE, PRESENT RULES AND PROPOSED REVISIONS 76 (19J5).

70. Boccs REPORT 95.
71. Ibid.
72. Downs v. United State*, 113 Fed. 144 (4th Cir. 1902), aff'd. 187 U.S. 496 (1903); 

Franklin Sugar Refining Co. v. United States, 178 Fed. 743 (C.C.E.D. Pa. 1910). The 
utter case upheld a finding and levy of duty signed by the Assistant Secretary of the 
Trta»ury. The court considered this insufficient to warrant upsetting the levy, although 
it did think the itatute made the usk of fact finding and duty atteument personal to the 
Secretary. *
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Commissioner of Customs once the latter has initiated an investigation 
under the act." Thg regulation* a1«o permit any person, such as a com 
peting domestic producer, to bring allegations of export bounties to the 
attention of the Commissioner.' 4 Although this is an undoubted aid to en 
forcement, iytlso provides, by virtue of the act's vague standards, an opnor* 
tunity for harassment and confusion of both the importer nrRf the foreign 
exporter to the detriment of the stability that is the goal of a sound tariff

14. ^jfty^
~" *

In considering possible applications of countervailing duties, the act 
neither requires nor permits 'the Secretary of the Treasury to take into 
account the lack of potential injury to a domestic industry from the imported 
goods," nor may he consider the fact that the subsidy may have been granted 
in order to bring a high priced import down to, rather than below, the gen- 
crally competitive level in the American market. Nor is ther. a "side door" 
through which the President may avoid the imposition of »'ae duties for the 
take of greater national interest, as is permitted under 'lie "escape clause" 
mechanism of the Trade Agreements Extension Act of 1951 ."

Countervailing duties are applicable even where the commodity is 
shipped from the subsidizing coiintry to me muted States via some third

jry. This provision would cover, for example, English jams and jcHTei 
made, in part, from the sugar dumped in England by subsidized continental 
lugar refiners. The fact that the bountied product has been extensively 
processed in a third country is irrelevant. Once the finding lias been made 
and the duty has been assessed by the Collector of Customs, it must be paid 
before any review of the correctness of its assessment is available through 
appropriate proceedings in the customs courts." The act does not prohibit

73. 19 C F.R. { 16.24(d) (Supp. I9S6). The similar situation »ith respect «o Treasury 
findings of dumping has been criticized is "in cfiert star chamlicr practices contrary to 
American principle* of justice. " Minority Report of Representative* Reeil and Simpson, 
»ppenrle<l to UNITI'D STATE* COMMISSION ON rour.n;s KIONOMIC POLICY, KITORT TO THB 
I'Ktsmi-HT AND TDK COSCKF.SS 8 (1954) (herrin.ifirr cued .i« RANDALI Rrpoio). Although 
H.K. 600ft. RSth Cong., 1st Sc« { 1 (I«»S7). passed bv Ilir Hou«e on August 29. 1957. »ould 
require publication in (he Federal Register of notice that a dumping investigation is being 
•uthonzcil, the bill still makes no provision for a mandatory hearing Compare the hearing 
provisions under the "escape clause" ol the Trade Agiefinents Extension Act, 1951, { 7(»), 
65 STAT. 74. a« a wnded, 19 U.S.C. } lW4(.i) (Supp. IV. 1957).

74. 19 C.F.R. i lo.24(b) (Supp. 1957).
75. Sec RANI»ALL KFPOKT 29.'.
76. C], GA'U.art. VI (6)(a). where a finding of injury is required. In 195.1 the Treasury 

Depart ment urged Congress to adopt an injury lest for countervailing duties, but the recom 
mendation was not adopted, l-clter of As«i»t.int Scr-retnry Rose, in Uf'innt* Brjort tin 
Houit Commtllrt rm It'aji and Meant on U.K. SI06, a Hill lo Amend Ctrt
Prntiiont el Ikt Tang Act o] J9JO and Rtlaltd Lavi, and for Olntr Fur potts, 83d Ccng., 
lstScM.42(195.M.

77. 65 STAT. 74 (1951), is amended, 19 U.S.C. \ 1.164(c) (1952). See tlso recommend*- 
tion 14 of S. Rr.r. No. 1312, 84th Cong., 2d Sesv 31 (1956).

78. See United Sutes v. Sherman & Sons Co., 237 U.S. 146, 152 (1915). As to ih« 
exclusive jurisdiction of the custom* courts, <j. Morgantown CUwwtre Guild, Inc. v. 
Humphrey. 236 F.2d 670 (D.C. Cir.), ttH. dtn,ed,.\U U.S. 896 (I9S6); Horton v. Humphrey, 
146 F. Supp. 819 (D.D.C.), a/ i, 352 U.S. 92 (1956).
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limultaneods imposition of countervai'i-.g and antidumping duties," nor 
does it provide for automatic lapse or review of the levy. Of the twelve items 
presently subject to countervailing duties, some have been so listed for 
decades. 10

The above observations point out some of the deficiencies apparent in 
the present countervailing duties statute. These duties have not been a 
particularly oppressive burden on United States trade because they hive 
beer, seldom utili/ed in recent years." Some sixty-one items have been sub- 
'jcotcc! to such duties at one time or another, the most recent addition to the 
list being Cuban cordage, included in 1955. Twelve commodities are pres 
ently so taxed." Nevertheless, the well considered judgment of the Randall 
Commission was that this legislation, together with the antidumping provi 
sions, contributes to the feeling that United States trade policy is uncertain, 
if not Janus-faced, with respect to goods offered for sale at bargain prices." 
It is true that other sections of our tariff laws, such as the "national security"

59 CJ. GATT, art. VI (5). Ho»e vcr. (hero is no indication that both have been applied 
to the Mmo commodity in rerent years Although GATT does prohibit simultaneous appli 
cation of (ho tuodntie' to a sine le commodity, the inror.sistenev of present American lesula- 
tion u unifTocted. Hecnuse of the f.'iet that the countervailing duties and antidumping 
st.Mutcs vierc enncteil prior to Chtnbcr AO, 194?, the incr>n<i<tcncv i« conMdcrcd to lie non- 
vicUtive of (.AT I' pursuant to a reservation 10 r.rtirle XX\ I adop ed bv the contracting 
p.iriies .n 1955. 2 GrsFKAL Ar.pri-Mr.sT ON TAHIFFS AMI TRADI-, 11^ sic ISSTKUMTSTS AND 
!-rucT! r> L -furNTS -18 (Ad Supp., Geneva I'W; However, if n>-w legislation in cither 
field nadopted, presurr.a 1 !> 'iii«ri'<pr\ation wo.ild be inapplicable. 'I l.e.'ir^ument miy then 
of rn.;r*e lie in.uk' iliat ;h.' n'\ IMOIH are mere "amendments" to existing kgisUtion, and ttut 
there'<r\.i!iun would Millocrmit r^-'inued in«)ii<isuncy.

Corisirfc'.'il<le K/r.;ro\e - . .xisted at one time over the question wl.e'.her counrcrvail- 
in: ihiiiet uercromp.'it.'ile \»nh the uncondit.or..il nio«t faxoreii n.Mion ire" tinent \»lnch the 
I nued St.itts li.nl pirdccc. ti\ treaty to a numucr of cnuntries on unOM; v. O'H SuCti duties 
»f'e leucd The \\ irkorsLam report on the n.ovt-favorcri n.iiion clause to the l.c.'iKuc of 
Nation-., iepru.icd in 22 AM. J NT L LAW 13-i (Spec Supp. l°2Sj. conncered counti-rv.iiiinR 
dutin to be rontrarv to the principle of mon-i'.ivored-n.ition tre.itmcn: but )iisti:i.i'ulc (i^e 
to the "o\erbc.irin(! necc»'.t>" ol prevenun? dun-ping. Id. at 14S From the point of view 
of > third countr\, hmvexcr, it vio-l<! <ccm that '-n/v through imposition of countervailing 
d'i'.ic« en sul)«idi/i-d impur!* coi.ld .t consider nwlf rei"ivir.c equal treatment Iron, the 
irr.pr.rier. See Note, /Ampin? and "fitttt-Fttvoured-XuMn" Trwln:rnt, "S SOL. J. 875, 876 
(IV.il).

In any case, the United States Court of Cii'torr.-. And iV'sr.s Appeals has expressly 
held that cotintrrv.n'inj; di.tus no not violate the most Mvored nation clause of our rccip- 
nir.il tr.irie.ifrccments Italtuur. Guthric A Co. v. bnitcri States, 31 C C.I' A (Customs) 63, 
136 F.M 1UI«J (IV.;»); Mmcrva Automobiles, Inc. v. United States, 25 C.C.I'.A. (Customs) 
324,9r.K.2d 816 (1<H8).

Ij-e implied pcrnu»«ion of the u«* <,'! countervailmj; du'.ivs l.y the contracting parties to 
GATT. devjntc the moM-favoreii-nation dame in irticie 1 01 that instrument, would wem 
tft inc'iiatc Rcner.il acceptance c[ the Ame ican theory of coiupatibilitv ol countervailing 
duiio*. »itn a rroM.(,i\orr<i n.ituin pledge. Ratification of proprc-cd article XVI, outlawing 
n-.OM e*p'>rt rutisidiei, and national action consonant with inch a provision, would make the 
lltue nu*>t

M l«CF.r<.{162-!(0(S;ipp.l9S6),
81. WFUSDAS.LKFPORI 2>)2.
«. WC.F.R.J 16 24(1) (Sup;,. 1956).
S3. RASDALI. RrroKT 292. See al«o $tatemcrii» of Doctors Humphrey and Vmer in 

Ifttrints. iufra note 20, at 2'»8, 606. This becomes painfully jpt-arerit »hen the Hinted 
itatei itwll heavily mhsidizei the e*port of aftriculti.rii) predicts at price* considerably be 
low tho«e maintained or. the dom«ric market. Set liOOCi kEPO»T 89-91. A
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clause in the Trade Agreements Extension Acts," may present more serious 
threat* to a consistent policy of trade liberalization. However, these are 
consciously not predicated on economic considerations. So long as the 
provisions for countervailing duties are meant to protect competition (rather 
than to protect producers) in the American market, they should include cor 
rections along the lines indicated.

III. UNITED STATES ANTIDUMPING DUTIES
An antidumping duty may he defined as a surtax, in addition to normal 

customs duties, imposed on imjx>rts whose price is less than some predeter 
mined "fair value" for such goods. The additional duty is intended to 
rcstori the price of the goods to their fair value, and thus prevent injury to 
the importing country's producers of similar merchandise, who otherwise 
could not meet the abnormally low price."

Artificial export price depression through government or private subsidy 
was trie gnfiicst lorm ol international price discrimination. Defense agn i nst 
this technique has been left large'y to the previously cnrnirWcd ronntgr. 
vailing chjtks. Ruttiie later and mnr.» prfv.ilpn- typ*> nf Hiscrimuialion has 
been privately organized predatory dumping. Treating this as a manifesta 
tion 01 illegal unfair competition, and subjecting the participants to criminal 
penalties, was the first method attempted for handling this practice." When 
this method proved ineffective, a more realistic administrative remedy, in 
the form of antidumping duties, was adopted." With one major procedural

84 Trade Agreements Extension Acts of 19S4 and 19.SS, 68 STAT. 360, 69 STAT. 166, 
19 U.SC. $ I352a (Supp. IV, 1957). The*e permit the 1'resident to adjust import* to what 
ever levo! hr forls is continent with the national wcuritv. I he nifiiculiie* encountered in 
administering Ihrie vague standard* are reviewed in Itoocs RFPOHT98 102.

85 I lie l^ey p!u,,*e it "abnormally low price." Other »«pccts of competition from 
cli?ap fornen imports are covered by other part* of the tariff laws. For example. imports 
proUui"! I'V convict* or *lavr ubor, and thus without economic cost, are b.irrcd by Tariff 
Act of 1930, { 107, 4f> STAT. 6.S9. 19 V S C. 5 1307 (l9S2j. Imports produced in countries 
with cost* ol production luwrr than thov pre\ai!inK in the I'mtrd St.ntc* arc to be taxfd 
no a* to "eQualize" the COM» of produf-iion in the t«o countries. Tarifl -Xct of 19.>0, § 3.'6, 
46 STAT 701. 19 U.S.C J 1336 (I9.i2). 1 he lat'cr pro\ won (which flic« directly in the .ace 
of the Mnnomic justification for trade, precisely n.nod on comparative ndv.int.iRr> in costi
of priidnciion) dix-< not apply to article* imported from countrie 1- with which the l'n:tcd 
State* |M< enierod into a irailc acreement. 'I rnilr Adreemcnt Act of I9U, J 2(a), 4R STAT. 
944. 19 U.S.C. ( 1352 (1952; The United Stales has concluded inch trade agreements with 
41 countries. Bocos REPORT .IV '

A morc^cip«elv related a«pect of attempted control over "alir.ormallv low" priced 
import-. tJ', 337>y' the Ijnff Act of 1930, 46 STAT. 7IM, 19 U.S.C. & 13.17 (!'>52;, which ex 
cludes m>j»crtj-terou|!ht into the country by "unfair methods of competition . .- . tht 
eftcct . . of which is to i|e«trov or cubstanthllv injure an mdiKtry. esliciently and eco- 
no>x<"ally operated, in the United State*. . . •" Although this may be interpreted to apply 

I><ORO<X|S being fhipped to this connti v by t predatory dumr>er, it has generally been applied 
only tc imports deceptively marked, Rood* ml i ifl^llll! OrnTrTlerican trade marks and patenti, 
»nd muhr^ndcd products. Boccs REPORT 17.

86. S«r Antidumping Act of 1916. i9 STAT. 798, IS U.S.C. i 72 (1952).
87. A nrovi<ion for antidumping duties had been passed bv the HOUK at a part of the 

Underwood Tariff Act of 1913, but thit ttction wa» itricken from the bill by the Senate
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chanRe, the Antidumping Act of 1921 as originally enacted is the law today. 
Although the Antidumping Act is considerably longer and more de 

tailed, and requires the consideration of a number of additional factorsju 
basic scheme is the Bame as the provision in the Tariff Act concerning coun^ 

the Secretary of the Treasury has reason to suspect
that merchandise is being imported into this country at less than Its "tair 
value." _he it authorized to suspend appraising such goods for the payment 
of ordinary duties. If he finds the goods are in fact being sold here for less 
than their fair value, he issues a "finding of dumping." The amended act 
directs him then to advise the Tariff Commission of his finding. The Com 
mission is to determine within three months whether or not an American 
industry "is being or is likely to be injured, or is prevented from being 
established, by reason of the importation of the merchandise in question."" 
Should the Commission so find, the Secretary is then to levy on such mer- 
chandisc (and on similar goods unappraiscd or imported up to 120 day* 
prior to the d.ite the question of dumping was first presented to the Secre 
tary) a special antidumping duty. This duty is, generally, the difference 
between the importer's purchase price and the "foreign market value" or, 
in the absence of data on the latter, the difference between the purchase 
price and a constructed "cost of production."

The aim of the act, as in the case of the countervailing juty provision. 
is to offset ar'.ificiajlyjow jrices which American producers could not fairly 

~5f expected to meet. Its greatest differences from the countervailing duty 
"provision are- (T) thaTantidumping duties may be applied to <j// imports, 
while countervailing duties are appiic7B7c~CttTy~to~goods otherwise dutiable; 
and (2) that the act includes an "injury test" which the countervailing duty 
statute does not. Both of these provisions are defensible from the point" ol 
view of the rationale of antidumping legislation, but toe imprecise language 
in these and other parts of the act has aroused considerable criticism."

Finance Committee. S. Rt-r No 80, 63d Cong., Is' Se«s. 31 (1913). The prr<«nt Anti 
dumping Act be?an lit corcri-sMonal carer r in 1919 and was finallv pa<«p<J as title 11 of the 
Emrrfencv Tariff An of 192!. 42 STAT 11, a< amended. 19 U.S.C. {{ 160-73 (1952). at 
»mei).le«l. 19 f S C. M 160-61 (Supp. IV, '957).

'I arid* are dearly the rmut vntnhlt weapon for fifthting dumping, »ince, however great 
the fmit.i-ial rev;urce< of the dumper may l>c. a duty of sufficient hcicht will ooon drain tnem. 
\IMX UuMr-iNO: A 1'ooni.i M is INTI.KSATIOSAL THADE 159 (19M)., However, only pro- 
hiliiiive or ad hoc dunes on pn-vont dtimpmc. «inre ordinary tariffs, no matter what their 
height, may tv. furmoumed by the determined dumper if they remain constant both before 
tndcliirmRtneattcmptcddunipins. f/.irf.at 160-61.

88. 6R STAT. 1 138 (19.14). 19 L'.S.C- f 160 (Supp. IV, 1957).
t'l. At the 1957 Hranng<on the Antidumpinj Act. AsvUiant Secretary of the Treasury 

Krn'Ull »»« in the very di<imct minority when he Mated hn opinion that "a complete new 
la« n pot »hat i« required but rather the comparatively simple and common nenv changes 
»nich are recommrnded by |th* Treasury Department]." Utannft, lupra note IS. at 30. 

»fter i!< original epaftinrnf, F'rofc«or Viner railed it a "model of rlraftsmarnhip." 
~ <'- ' ": "'P'". nolg ^- al ^OJ i ,-Mut "' »"l'!»equerlt Blitory has cau»«d him to>e\er>e 

iifnt ^}tt his statement cited in note Miv'fr S. ' ' ' ' ~
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A. The Secretary of the Treasury't Investigation
The procedures of the Antidumping Act are set into motion by an 

investigation by the Secretary of the Treasury into the question whether 
particular goods are being or are likely to be sold in the United States or 
elsewhere at less than their fair value." The Secretary (or, in practice, 
the Commissioner of Customs) may initiate such an investigation ex park, 
or after receivh £ information from a customs officer sufficient for him 
reasonably to suspect dumping is taking place. Private persons have no 
direct access to the Secretary but may present allegations of dumping to 
customs officials.*' The statute vests virtually absolute discretion in the 
Secretary with respect to beginning or terminating a dumping investigation, 

ssj * * procedure which, while arbitrary, has consistently withstood constitutional 
'Challenges.'1 " " "

l he importance of this section lies in the fact that once a dumping 
investigation has been started, appraisement (f.*.j the process of clearing 
through customs) of all merchandise of the type being investigated it 
"Suspended." in effect, imports of the commodity in question are halt* 
(or are admitted only on posting of a bond sufficient to cover antidumping 
duties) until the suspicion is affirmed or rejected. The result has been that 
considerable quantities of~rncrchandise accumulate, their status in doubt, 
for the extended period of such an investigation."

The claim has been made that importers regard the restrictions imposed 
during such investigations as worse than the penalties to which they may 
berOTnTsubjected in cases where dumping is finally established^" Indeed, 
ftls said that the trade-restricting effect of the Antidumping Act should 
not be measured by the relatively few findings of lictual dumping, but 
rather by the much larger number of investigations that have been under*

^ ~
90. 68 STAT. MM (1954). 19 U.S.C. } 160(a) (Supp. IV. 19S7). The words "or els*- 
re" are included so th.it the imposition of antidumping duties cannot be avoided by 

dumping merchandise in a third country and then transshipping it to the United States.
91. I9C.F.R. { I4.6(b) (Supp. 1956).
92. Kreutr v. Durning, 6<) F.2d 802 (2d Cir. 1934); C. J. Tower ft Son« v. United States, 

21 C.C.P A. (Customs) 417. 71 F.2d4.*8 (I9?4). These cafes rejected thcarRunint that the 
Rrant of discretion to the Secretary was an unconMitutinnal delegation of IcRisl.itiveauthor- 
ityor that it violated due process of law. The Tourr case aluo rebuffed the argument that the 
initiation of a dumping investigation is * non-mini-.trri.il art, which the Secretary may not 
delegate to a Mibprdin.nte, »uch as the Assistant Sc-rctary (the case before the court) or, 
presumably, the Commissioner of Customs (a* provided by prcwnt regulations).

93. <>t ST*r. 1139 (1954), 19 U.S.C. ( 100(b) (Supp. IV, 1957j; 19 C.F.R. } I4.9(») 
(Supp. 1956).

94. At the time of the Ranitall Rfport, imports of commodities from Western Europe, 
with an .innii.ll value of 125 millions, were suspended while dumping charges were under 
investigation. RANDALL RPPOIT 292._ At the hearings on the act in 1957, the claim was 
made that with over thirty investigations then in progrets, appraisements were being with 
held on imports having a value in excess of 1100,000,000. Statement of William Barnhard, 
Secretary, National Anti-Dumping Committee, in Htarinti, luprt note 15, »t 347.

9i. atartKfi, t*pr» not* 20, at 161.
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taken pursuant to the act." As the Tariff Commission ha? reported that the 
average time elapsed between the first request (or an invcsi.gation and the 
final determination on the imposition or non-imposition oi antidumping 
dutTeS'tias. smnrtrrc~T9i*i amriicThlcnur^cl-n eight to nine months," the 
validity of this argument becomes more apparent. In 1954 the Senate 
Finar.ce Committee proposed a ninety dav limitation on the Secretary's 
investigation. But Treasury objections that such a limit would result in 
furTiieTiwTd ranees to, rather than in enhanced efficiency of, administration 
of the act w-:rc apparently persuasive, for the suggestion was not adopted." 
However, a'i protracted delays are harmful both to domestic industries 
ar.a to importers, with both prevented from accurately determining their 
true market positions until a decision is reached, all sides can agree that 
•ome time limit would be appropriate."

A further well-publicized flaw in this portion of the act is its lack of * 
provision for public notice that a dumping investigation has been authorized 
or that one- has been concluded. The Antidumping Act amendments passed 
by the House in 1957 (H.R. 6006) would remedy this situation by requiring 
announcement in the Federal Regnter both that an investigation is con 
templated and that a decision has been reached, including the reasons 
therefor. This should go a long way toward correcting a much criticized 
omi^ion. "* However, no provision for hearings was included in H.R. 6006. 
Presumably, interested parties, now to be officially notified of the pendency 
of an investigation, must still avail thcnrelvcsof thcTrcasury Regulations 101

96. Jl'id. A« A*>.i«tant Secretary of the Tre»«.cry Kcndill himMilf succinct iv supce«ted, 
"U'lthholiiin; of appr.iKcmrnt ne.'es*arily creates uncertainly, It is a n.Ajor deterrent, 
often more foarc.l th.m the inipo*itinr. of thcdiitv." Ileanr^t.skfira note 15,;it 40.

Bonn-en January 1. 19,54. nml December 'I, 1956. 10S inscstizations »ere undertaken. 
Eight iin.il m.jxiMtions of antidumping duties were ordered within the »amc period. 1V57 
T«i AMJKV KrrohT 15 16.

9" I'MTFO ST/MTS TAKIFF COMMISSION*, lsji:»v DEIT-RHINATIONS UMIF.R THE AN'TI- 
Dl'uritG ACT (IOJ5J. The statute limit* to three months the time witnin which the Tariff 
CoRinutMon mu*t dcJcrmine the (juc'iion of injury to a domestic industry. 68 STAT. 1138 
(1934), \'t L.b C. § U)O(a) (Supp. IV, 1957),

An extreme <itu.itiun i* prc-c-nteo in 'he C.TC of United States v. Henry Peabodv A Co., 
<OCC.I',A. (Cmtonn) 59 (1VS2), ccrccrnmj matches imported f:om Finland'm 192->. Not 
until \*H\ »a« dumping found and appr.'ii-;il authorized, .ind not until the date of the deci- 
nor., tueitv-threc >c^r. after the original importation, was the importer's liability finally 
determined

9* S. Krp No. 2326. 8 jd Cfnc.. 2d Sc« 3, 4 (19.14;.
99. Conipare the nine month limit in the c«vipe c'ut.*e and the four month limit in the 

prr.l point cl.m-e of tfic anuiuleil Kociproral 'irjde Arrecniea!« Ex'.c-.'.on Act <'f 1'ySl, 
tl3(*).T(.i).ftS c.TAT. 7J,74.:i*amrml«Ml, 19 \\ S C. $S l.'"0 sa), !.V,4(a) (Sup;i IV.1957,.

100. All side* of the tarit'i qi.cstior. sicorou'-lv supported "ucli in an,i nd.nrnt at the 
I9J7 hc.irin?s. See, e.[ , st.itcmcnts o( ki<li,ird II. Anihonv, Executive Svtretftrx o.' the 
Amrriran l.inll League; Harry S K.idrlille. Excc.itwc \ ice-Pri-<idcr,: of the N.'itional 
Cnunnl of American Inpnners. and John S. Kr.de of tne A«*nci->ti6n ol the Custom* ll.ir. in 

1, 130, 223.
. . 

ote IS, at 121, 130, 223. Importers favored the notice provision, as it would 
tnahle ihcm to plan their business without fearing the impo<i;ion of extended retroactive 
tntidi.npm; dutie*. Domestic producers favored (he discloture a» offering publicity to 
poKnti.il tourres of injury. * 

101. 19 C.F.R. ( 14.6(c) (Supp. 1956). *
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that permit them to make pertinent information available to the Com 
missioner of Customs. There would seem to be no good reason for not 
providing, at least to the interested parties, the opportunity to be heard. 
The Tariff Commission's regulations, 101 authorizing public hearings on the 
issue of "injury" under the act, if and when the Commission considers them 
necessary, are a step in the right direction. Hut a provision in the act 
itself, requiring both the Treasury Department and the Tariff Commission 
to naQhearings on the issues within their respective jurisdictions,'would 
have virtually universal support."1

B. Tr.e Meaning of "Merchandise"
The Antidumping Act sperks only of "foreign merchandise" being 

sold in the United States. The words arc undefined, and thus two problems 
are immediately presented: (1) how similar must two specific imports be 
to be classified as "similar merchandise," subject to the duty and available 
for value comparison purposes; and (2) what must be the relation of thil 
merchandise to the potentially injured domestic industry?

The problem of what is to be covered by "such" or "similar" merchan 
dise isT'oi course, inherent in most cconomic'rcgul.Uory legislation. It'is a 
problem common to the Tariff Act'" and it has confounded the administra 
tion of that relative of antidumping—the RoBinson-Patman Act.'" H.T<. 
6ol)6 attempts to sharpen the definitions of "merchandise and to bring 
them into conformity with those of the Customs Simplification Act of 
1^56. The House report on the bill reiterated a classic illustration of the 
problem: if a foreign producer sells long handled shovels to the United 
States, and sells only short handled shovels in his home market, may the 
dhort handled shovels be considered "similar merchandise" for the purpose 
of comparing the fairness of the former's export price? 1" Under the defini 
tions of the Customs Simplification Act, the answer would be "yes," and 
in the context of antidumping, it should be/Hut on this point the Court 
of Customs and Patent Appeals has held that merchandise must be defined 
by the Secretary uith sufficient precision so that the customs appraiser* 
need exercise no. discretion in determining whether or not a particular item 
is subject to tht' antidumping duty. 107 Classifying long and short handled

102, 19 C.F.R.} 308.4 (Supp.1956). 
10' See note 100 supra.
104. Sec Tariff Art of 1930, }402(f)(4\ 46 STAT. 709. u amended by the Cuitom* 

Simplification Act of 1956, 70STAT.945.19 U.S.C. § !402(f)(4) (Supp. IV. 1957). 
I OS, S»f Rowe. wfirn nnteS.
106. H.R KFr. No. 1261.85th Con*., l«SeM. 7(1957).
107. United State* v. Toner & Sonj, 14 C.C.I'.A (Cu«tom<) 421 (1927). Here "run 

from Canada" wa* held too vague. The appraisor wa« left to determine whether this phrue 
meant all rues, and if carpets »ere to t>e included. This wa< a delegation of the discretionary 
power vetted m the Secretary pertonally, ind the ttatute. authorized no redelegation.



202

1958] INTERNATIONAL PRICE DISCRIMINATION «3
ihovels as "shovels" would probably pass this test, but on the other hand 

' uoeol the term "digging equipment" would most likely be inadequate.^
The second issue raised here is whether the Antidumping Act authorize! 

imposition of an antidumping duty on merchandise X because of its injurious 
effects on an industry producing commodity Y. For example, who has 
standing to protest the alleged dumping of residual oil in this country? 
A spokesman for the United Mine Workers suggested to a congressional 
committee that such dumping was injuring the coal industry."1 A "plain 
meaning" approach to the statute would seem to allow the imposition of an 
extra duty on the oil in such a case if the union's charges could be substan 
tiated. On the other hand, injury to importers, due to imposition of anti 
dumping duties, is not a valid "injury" consideration under the act. Nor 
may an American Exporter consider himself injured, within the meaning 
of the act. by the dumping of foreign merchandise in third countries, when 
similar merchandise is shipped for sale at its "fair value" to this country. 
Dumping in third countries becomes cognizable under the act only when 
fti7viA-ntif.il nicrrhandise once dumped abroad i« th»n shippedlo 
tfl |hf TInitfri StajM.'.'J

C. The Fairness of "Fair Value"
If and when the .Secretary of the-Treasury finds that merchandise is 

being imported into the United States for sale At less than its "fair value," 
the Antidumping Art directs him to issue a rinding of dumping. 110 It is thus 
apparent from the face of the statute that what the Secretary considers to be 
the fair value of merchandise may virtually determine the extent to which 
the entire act is enforced. But although the bulk of the Antidumping Act is 
devoted to detailed definitions of various operative terms, tlie words "fair 
value" arc left undefined. They are, in fact, used but once in the entire act— 
in this single crucial section.

Divergent interpretations of the term have been offered: 
(1) The official position of the Treasury Department is that the deter- 

minaTTon of "dumping" is nothing more than "an exl'iUM* in aiiOtiin.t'n..-lu 
Treasury Regulations adopted in 1955 have therefore created a mathemati 
cal definition of ''fair value" to which the price of imports is compared:" 1 if 
their price is lower than this "fair value," then a finding of dumping issues. 
Essentially the regulations base the fair value of merchandise on the price 
at which it is sold for home consumption in the country of export. However,

108. Utanufi, supra note 20. at 286.
109. Sf* note 90 supra.
110 6SSTM- 1138 (1954). 19 U.S.C.J160(»)(Supp. IV. 1957).
111. Sttl9S7TsEASURvRtroRT22,23.
112. 19 C.F.R. 14.7 (Supp. 1956). 1
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if sales volume at home is too small to form an adequate basis for comparison 
with sales in the United States market, the benchmark is to be all salese;- 
ccpt those for export to the United States—in other words, home consump- 
firm p|m th' 1^ miintry «al»<^lLthfse figures are unavailable, then reference 
is made to cost of production.

Defining "fair value" in this way was a novel departure in the adminis 
tration of the act, and has created enforcement difficulties. The principal 
probfcir. that arose was what the Treasury Department called the "anom 
alous situation" of its finding sales to be at a dumping price (under the 
Treasury definition), but at the same time lacking statutory authority to 
assess antidumping duties. 1 " This self-created anomaly arose because anti 
dumping duties were, and still are, to be assessed by a method spelled out 
by the statute itself, viz., by measuring the difference between the import 
price of the merchandise and its "foreign market value.""4 The latter term 
is defined by the statute as the price at which goods are "freely offered for 
•ale.""* When home sales are encumbered by any restrictions (eg., on resale 
or use of replacement parts), however insignificant, no "foreign market 
value" is ascertainable there for antidumping purposes. 1 " Instead, a com 
parison must be made with markets in which the goods are freely offered for 
sale—usually in third countries in which the offending producer may be 
dumping as well as in the United States. In such a case thc-e would be no 
United States sale at a price less than "foreign market x-alue," although that 
price was less than the Treasury Department's "fair value" (the latter being 
unaffected by restrictions in the terms of sale on the home market).

The Treasury's "anomalous situation" is sought to be corrected by 
H.R. 6006, which redefines the term "foreign market value" in the act in 
terms consistent with the 1 reasury Regulations' definition of "fair value." 
The virtue of consistency in this is apparent. And in so far as it permits 
consideration of some restricted sales in finding "foreign market value," it 
also brings the act closer to commercial reality. There are few foreign 
markets today in which goods may truly be considered "freely offered" for 
tale. But whether these Treasury sponsored definitions are consistent either 
with the legislative history or the purpose of the Antidumping Act is another 
matter."' Amending the definition of "foreign market value" to facilitate 
uniform administration of the act may have . eclouded the true issue* in*

•^

11 .V 1957 T»I!AS«»Y REPORT 18.
114. Section .U)2(a). 6ft STAT. 1130 (1954), 19 U.S.C f 161 (a) (Supp. IV, 1957).
1 IS. Secuor 205.42 STAT. 13 (1921). m amended. 19 U.S.C. \ 164 (1952).
116. Sec J. H. Coitman & Co. v. United Slates, 20 C.C.P.A. (Cuitomi) 344, 354-57 

(1932).
117. See text at notei 127-31 iR/ra.

32-760 O - 78 - 14
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volved—particularly the ry desirability of the "fair value" standard 
created by the Treasury Regulations. 1 "

(2) The older Treasury practice, prior to the issuance of che 1955 Regu 
lations, 1 " seems to have been a direct application of the statute's definitions 
of "foreign market value" or "cost of production" to the term "fair value." 
The Court of Customs and Patent Appeals went so far as to suggest that 
luch application was the most reasonable means for determining fair value, 151 
and that a sale, mathematically less than at the figure reached by using the 
statute's method for calculating foreign market value or cost of production, 
was automatically a sale ac less than fair value..111 This method of deter 
mining fair value was held sufficiently precise to answer constitutional 
objections to the ex parte and in camera methods by which the Secretary 
determined dumping. 1 "

However, because this method is patently impractical under existing 
law, it has hecn abandoned \Vhile the present statutory definition of foreign 
market value is often a meaningless standard for determining fair value,"1 
the alternative of determining foreign costs of production in every case of 
Unjju.'cu.'O duiiyiiiK wtniki \x ii»u uni'f'oVis a tiisla'm ufikicm aihuiiiimaiiun 
oTlrie act. 1 " Of c'our'se, if Ine new Cu'flriilion of foreign maikct value in 
H".R. 6006 is written into law, the Secretary of the Treasury will once again, 
in effect,; be determining fair value on the basis of the statutory foreign 
market value.

(3) Persuasive arguments, however, have been presented for the proposi 
tion tiiat the entire ,-ipnroach of the Treasury Department in seeking a 
mathciqitjcal formula (or tlic determination of'"fair value" (and he'nce ^ \ 
"dumping") is incorrect from both policy and legislative history view- . i 
points "'

The aim of any sound antidumping legislr.tion must be to curb pred 

ial See renvuks of Rcpre<en;ativi! EberUrtcr. 103 Cose TtEC. 14920-21 (daily ed. 
Aujtu«t JO. 1957,.

11° In 1154 the Treasury lud first attempted dcfinm; "fair value" as the nricc at 
»V.ifh "a Mjtnr'.r.int ni.ijc>ri:\" of ti.e puflri* in q'i**'.<'n was S'clr.? <old, ro(;:m; !<•««, PI ho* or 
»..iTf they »or» «olrl. Jvc <t.itpmcr.t of A^istim Sooreiary of the Treasury Ko<<, liesrinis 
P''j"'etitt llau(( CvnniUtr on ll'ovj and M(-in< fir. ihr Customs Simphfaaticn All. 83d Con);., 
2J ?««•. 44 (WS4). Objection* to thu appro.ich from "nil »\<!c^" resulted in revision to, and 
protT.uis.ilion of, thcprcvnt ;orm St-e 1V57 FxCASUKV kl POUT 2\.

IM Klcburg v. United St.itcj, 21 C.C.I'.A. (Customs) 110, 114, 71 F.2d 332, 33S 
(I93J).

131. Unittd StatM v. r.iifopciin Tr,.(Hn(; Co., 27 C.C.P.A. (Ci.momi) 2R9 (1940). Tht 
Wurt pointrd ovit ll-at the two tevts fo.ild not Ue eomhmrd »p at to iind .in artificially hiph 
loffisn value, and iicld tliat antidMmping dutii> rould be imposed only where domeitie 
(tniird Siatri; v»lc» were below one or \he other standard.

122. Kreutz v. Durnini?. 69 F.2d 802,804 (2d Cir. 1934).
12.1. S^elpxt at note l\$supra,
124. The me of a constructed foreijin cost of production it rarely utilitrd even in th« -^ 

»n» expressly fonlemplated by the itatmo. See 19S7 TRfeASUSY REPORT 7. w •
125. See, generally, itatcment ol William Barnhard of the National Anti-Dumpii|; 

C«n>mitte«, Utannii, tupra note li, at 340-45.
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atory price discrimination and thereby protect free competition, ta;b»r than 
tojnaintain high prices and prevent competition. 1 " But it is difficult to see 
howjx mere exercise in arithmetic can smnco togetcrmine whether durnping. 
in iM predatory sense, exists. Before the Secretary of the Treasury issues a 
"finding of dumping" he should be convinced that he is condemning a trade 
evil rather than a bargain. It would seem strange if Congress had required a 

>ca_hinet levpl of%fr to do nothing but check the arithmetic of his subordi- 
.nates hpfo.rA til'ing T^ 'Tpr>r tiint.. a *trp MI i^nnp the rinding.'" it would 
seem equally odd for Congress to use the term "fair value" to describe the 
Secretary's role, if it meant him to substitute therefor the very words ("for 
eign market value") used in every other part of the statute and extensively 
defined by the act itself.

The act's legislative history shows that although the House had at fint 
adopted a mathematical test, the Senate insisted upon some high level 
consideration of such a step, and thus had the clause providing for interven 
tion of the Secretary himself added as an amendment. 1 " Further, the 
debates in Congress and the reports accompanying the act stress the point 
that the act was designed to combat "unfair competition," 1 " making safe

" the assump'.ion that this was the context in which the term "fair value" 
was used llc The present arithmetical exercise would seem directly to con 
tradict the intention o? the act's draftsmen, and the very policy the Secre 
tary claims to follow." 1 Consequently, any prospective revision of the

126. At previously indicated, and »» recognized by the Treasury Department itself, 
price discrimination both in domestic and foreign commerce is a common experience »nd 
may, in fact, have brnefid.il re»nlt». See 1957 Tui ASU RY HrroRT 20.

127. Compurt the majority opinion in United States v. Central Vermont Ry,, 17 
C.C.P.A. (Customs) 166, 172 (1929J, stating that the Svrretary cotilu do no more than the 
appraisers in mechanically applying the standards of "foreign market value" to the price 
(acts of the import before him, tu/fc the dU<enunt; opinion, td at 179, which emphasized the 
contrary legislaiive !u<tory and a contrary opinion ol the Attorney General.

128. II.R KF.r No. 79,67thConR..lstSfss 11(1«21).
129. Sec Remarks of Representative I'ordney and Senator McCumber, respective 

floor managers o! the bill. 61 CONG. REC. 262, 102J (1921): II ii. Rl.r. No. 1, 67th Cong., 
IstSess 2.MI92I).

1JO. The Secretary of the Treasury has specifically rejected this interpretation of the 
words "fair v?luc." His report stairs that the \>crds mean "fair m.irkrt value," i t., *hat t 
^il'.inp tiuver »ill r>ay.a willing Mlir. rall.tr 'ban "f^'n) .I.It V.'ill'f Wi) IfcrASURY KE^ 
fOKT IV). \\hile the Secretary ,n.iy l>e p.irti.tllv ri^fil, lie Mils to in'luate of which rr.srkfl 
he is «pc..i.nii; ll KP nwyiiis the Ri.iri^ei ir| l!ic I'mtrtl ^[.|je^. ap',! tl.,n "fiir value" i;;ejni 
uhut a mll.ry hTnrr -Ail! pnv a mlii.-it; H-llcr in lli.- country, then oiiviouMy Icv^cr Im.lmgl

' A'ln'jlmn f'l <iirii a Uri.innb'n would If i.'inu-

But it scrim clear that the United btate« is not tlie market me N.~crcury had in mind,' .
and that he did not intend the interpretation o:Tered above. The 'Irca«jry Rejulatiori 
point 9|>ci.ii<cal',y to price* of sale* for "home consumption" in the exporter's country. But 
these may, of course, also be "unfair" because over-priced. When reduced to, and not be 
low. the competitive level of the American market, >hcy are "dumping" under the Treasury 
Regulation', although manifestly not "unfair" to American competition. Their importation 
ihould not automatically be branded at "dumping."

131. The Secretary may, of cou/|f , f^<m th«t {he «et vriti «b»olute discretion wiu
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lnu' 8 ^n"M inrWU ?. »ta»»m»n» nl prtliry and an indication^ 
jiict what it is the Secretary is exptrtfd .to do.

D. T'ne Requisite Degree of" Injury"
Once the Secretary has issued his finding that merchandise is being 

dumped, he is directed to transmit this information to the Tariff Commis- 
jion so that the latter may determine whether "an industry in the United 
States is being or is likely to be injured, or is prevented from being estab 
lished, by reason of the importation of such merchandise into the United 
States." 1 " Until 1954 such injury investigations had been made by the 
Secretary of the Treasury. Hut Congress, acting on a recommendation of 
the Randall Commission, 1 " shifted this task to the Tariff Commission. As 
the Tariff Commission is regularly engaged in similar inquiries under the 
peril point" 4 and escape clause 111 provisions of the Trade Agreements Actt 
and the unfair practices section of the Tariff Act,"4 it was (clt that this 
change would enhance the efficient administration of the Antidumping Act 
by placing the injury determination in the hands of experts on the sub- 
ject. 1 "

The injury test is quite natura'ly one of the most controversial sections 
of the Antidumping Act. While it reiterates the purpose of the act (that 
dumping be prevented when injurious to American producers), it is a very 
real limitation on the act's applicability to certain merchandise. 1"

It has been urged that as dumping is an unfair trade practice, it ought to 
be made illegal per se, thereby eliminating the need for any injury test."* 
Bills designed to eliminate the required consideration of injury were intro 
duced in the 1957 session of Congress but were not reported ojt of com 
mittee. 1 " A similar bill had the approval of the Ways and Means Committee

him in determining "fair \alnr " nrri ih.it in ;fre, yhnynrg of fiaiutory guidance, he may HI 
idopl anv rc.mm.iMf ^.•'nriinl Inrt'etermimni; fair value . nnlhnu iicalorilBtnftBT •''

' — TtrrTsrrirn.'iy ;m;;. iv i.b.L. 1 luUUj tsnpp. iv. i?J>j : —————— •
)'.V UAVDALI. KrpoxT43
1U. 6SSTA7. 72 (]VM). 19U.S C. § l.'60(a) (1<352).
US. 65STAT 7 HI9S1 )..-,» amended. I9USC. $ Ufi4(a) (Supp. IV, 19S7).
l.Vi 46 STAT. 703,701 (I9K.). 19 IT S C. S 13.17<h).(d) (1052).
l.H. So?, t.%., <!.iif men! of A«ist.->nt Secretary of the Treasury Rose, in }!earinti, tupra 

note 110, at |4 : ;<>57 TKFASVRY Ri I'OKT 12.
J.'.S On!v a Mr.Rle import ha^ tx'cn foi.nd threatcninx m;iir\' to a domestic industry by 

the ijniT GumnnMon »mre ihe Inttcr ii.n bc?»n m.ikmR thcvr inquiries.. "Ca'it Iron Soil 
npc frniTi ti.e I'nttefl Kir.s.lom," T.D 550.M. «0 IUP.AS DFC. .VS4 (1955). The Codt of 
friiral Xrtulntior.s. 19 C I-'.R. § 14 13fh'/ i'5»pp. IflSd). li«t< one other f.nriinj of dumping 
ctjt7en!iyoiint.in.linj!:"Hard l)o.irnfromSv»e<icn."T.U.S.i567.89T*KAS. Dfc. 197 (195^). 
The in;urv determination for the latter findint; viai conducted bv the Treatury Department 
prior to the elective date of the 1954 amendment* to the AntioumpmR Act.

139. See, e (.. itatcment* of Richard Anthony, E\ecuti\e Secretary, American Tariff 
t«irue,anri Ro!>ert N. Hav*e», Counsel for H.irdwood Phwood Manufacturers, in

IS, at 13 .. IS'; remark* of Representative Bailey. 103 CONC. REC. 5925 (daily *d. 

140. See the Forand Bill. H.R. SJ20, and the Bailey Bill. H.R. 5102, BSth^Conj., l«t
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in 1953, m but it failed in the House. Those favoring this latter bill anal 
ogized dumping to the unfair competitive practices prohibited by the 
Federal Trade Commission Act and the price-fixing doctr'ne evolved by the 
Supreme Court. The report accompanying the bill also suggested that the 
injury test was both too time consuming and too cumbersome for the pur 
poses of the Antidumping; Act. ul

Nevertheless, in view of the economic theory behind antidumping, it 
seems clear that some injury test is not only desirable but mandatory. With 
out proof of injury to at least one existing or potential domestic concern 
there is no reason for depriving American consumers of merchandise at low 
prices.'" The real Question is whether the word, "injury" require «na»f 
statutory qua'idcation, such as "material," "substantial." or "serious,"' 4 ' 
orwhiHlicr the act should iiu-lnHo mnre prorJQQ starvlards by which irjjjry 
would be determined.

1 he Secretary ofthe Treasury's argument against enumeration of 
factors to be considered by the TarifT Commission in determining injury wa» 
simple: "Definitions are limitations." ut But this is precisely why a defini 
tion or an exposition of matters to be weighed ought to be included in the 
act. The Tariff Commission found "injury" to exist in one case. On thii 
decision the Joint Committee on the Economic Report commented:

A recent decision on cast-iron soil pipe . . . has followed a 
line of reasoning which if applied universally could negate much of 
our reciprocal program of trade liberalization. In this remarkable 
case, the challenged imports constituted no more than four-tenths 
of one percent of domestic production of cast-iron soil pipe, and 
the domestic industry during the period of this importation had ex 
panded its production, sales, capacity and prices. The Tariff 
Commission reached its conclusion regarding injury by deciding 
that the approximately 8 percent of national production located in 
California constituted a separate industry. But only one California 
producer who was represented at the hearings had shown losses 
during the period of imports, and these losses apparently were not 
the first he had experienced."1

141. Simpjor. HiII, H.R. 5894,83d Con?.. !<tSe«s. (1953).
142. H.R.HIP No 777,S'dConf!.,lst.Ses<.6(l9S.l).
143 Stc 1957 'I KFASURY KFPORT 1°, where it is »nERc«ted that even if "fai- value" 

were Ruen » la\ x.in < definition, an injury test «hould nevertheless be included in the act, 
although it woukl n.iturallv oclr**xtt.il. Cf. Uoccs KrpORT96 . :

144. Sec statement of Profc«or Vmer in Hearings, supro note 20, at 606. Ar.'attempt 
to include a "rruterMl injury" ftnnilard »as reportedly made, hut rejected bv Concress, in 
1953. Statement of I'aul K.iplov \ir. General Counsel. United States lariff CommisMon. in 
Hearings, su/ira note 119. at 38; 'f GA IT, art. VI, para. 6, which uses the words "material 
injury.' A State Department memorandum has pointed out that, although the variation in 
GATT language was explicitly brought to the attention of Congress, that body did notmng 
about it. this inaction, the memorandum tugceits, may perhap* be interpreted as con- 
gretsional acquiescence in the "material injury' test. Memorandum from the Office of the 
Legal Ad\ nor, in Hearing] Hrfnn the Jloust Commtitct on H'ayt and Meant on tin OrjaniM- 
lionJfir Trade Coofxratton, 84th Cong., 2d SctJ. 79 (1956).

145. 1957 TREASURY KEPO»T 22.
146. S. Rtf. No. 1312.84th Cong.. 2d Sett. 27 (1956).
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In the very first Cci:-* which the Commission considered after passage 
of the 1954 amendments, a finding of injury was avoided only by virtue of a 
tie vote of the Commissioners.'" Th.-.t case concerned potash imported from 
East Germany Potash imported from western European countries had 
been sold in this country at the same Trc isury certified dumping price, but 
these imports escaped the imposition of antidumping duties by the un.ini- 
rr.ous vote of the Commission. 1 " It seems clear that there were some Com 
missioners who felt imports from Communist countries were ipso facto in 
jurious.'" It is equally clear that at present there is no one who may gainsay 
the Commission's politico-economic theories, wncthcr or not these theories 
coincide v.ith the ostensible purposes of this legislation. As the Commis 
sion's (leu-rminritions arc apparently linrevicwablc,'" it appears vital that 
tome statutory "limitations" on the Commission's discretion be written into 
the act.
"~ Congress has included just such a set of standards in the escape clause 
procedure. 1M Thai provision requires the Commission to take into considera 
tion a downward trend in production, employment, prices, profits, or wages, 
or a decline in sales, an increase in imports, or a decline in »he proportion of 
the domestic market supplied by domestic producers. One may seriously 
question whether the Commission could have justified its Soil Pipe deci 
sion"5 under similar standards. It is true that the escape clause procedure 
probably contemplates a more serious type of injury than that required by 
the Antidumping Act, since a finding under the former may then result in the 
modification of an international agreement to which the United States is a 
party. However, the difference might be clearly indicated by congressional 
statement, or implied from the omission of the word "serious" before injury 
(which word docs appear in the escape clause). Particularly in view of past 
experience, this difference would rot seem to justify leaving the determina 
tion of injury entirely to the Commission's whim."'

U7 I'sni r> STATFS TARIFF COMMISSION, INJURY DETERMINATIONS UNDER THE ANTI- DUMPING i^ct > (1955). 
141. Id jiX
149 Hut rf. rtoor.s Rr.pORT 17, citinj; a 1933 Tariff Commission ruling "that the fact 

th.it certain imported Roods produced in a Communist country might cause substantial 
in.i.ry to An.cric.in industry did r >t. ipso facto, result in unfair competition in violation of 
tection JT" of the 1 arifl Art of 1930.

150 Srciextatnott :79m/ra.
,»,, 1S L 'lr"'.c Acnvm, nts HXionvion Act of 1951, 5 7(b), 65 STAT. 74 (1951), as amended, 
19USC {HMLiiSupp IV, 1957).

Vrti<jn 3'7_of the 1 jr.fl Art, prohibiting methods of unfair competition in irx" import 
trade, permit* findings or.iv when the«e methods "«.iil>«iiin!ulK injure" an industry "efn- 
cicnilv and eronomirallv operated." 46 STAT. 701 (1930), 19 U.S C 5 13.i7(a) (1952). Al- 
though the result of a findinR is more drastic (total exclusion of the import), thus rwrhapt 
justifuriK more ri([orou» ttandarcii, a iimilar test would not be inappropriate in the Ami- dump.nitAct.

152. SeenoteUSiupfa.
153. H.R. 6006 would it ieait require the Commission to make public the reasons for
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E. fhe Scof>e of the Word "Industry"
Closely related to the problem of indeterminate "injury" is the question 

of undefined "industry." Since giant corporations today produce an endless 
variety of related and unrelated products, is the "industry" here to be 
considered one of entire corporations, or only those parts of their operations 
producing goods in competition with those dumped? Or does "industry" 
consist of the totality of all domestic producers of competitive products, 
or only those within a specified geographic or economic proximity to the 
goods dumped? The Soil Pipe case, discussed above, 1 " points up another 
difficulty, namely, is "an industry" injured when only certain producers 
of the same commodity within the same geographic community are adversely 
affected by the imports dumped? The same reasons for suggesting a more 
precise definition of the term "injury" would apply to the word "industry." 
The escape clause realistically considers an "industry" to mean portion! 
or subdivisions of producing organizations manufacturing products, in com 
mercial quantities, in competition with the imports in question. 1 " And 
the Senate Finance Committee at one time suggested that injury in a 
specific geographic area may in some cases be sufficient for a finding of 
injury to "an industry" in the United States under the Antidumping Act."4 
Some such guide seems reasonable, althouch use of a standard gauged to 
a percentage of domestic producers or domestic production maV \>S prefer- 
able. Mathematical precision cannot be achieved, but the Soil Pipe deter 
mination presents a strong argument for adopting at least some limitation 
on the Commission's absolute discretion.

F. Antidumping Assessment
Upon a finding of injury by the Tariff Commission, the Secretary 

of the Treasury is directed to make public the Commission's and his own 
findings'" and then levy an antidumping duty on the imported merchan 
dise." 1 Once the fair value and injury tests have been passed, discretion 
ceases.'" No extenuating or national security considerations (e.g., stock 
piling ofsTratfKic materials) mav be interposed."°
I'M findings, be they affirmative or nruative. Heretofore purely formal statements have b«a 
issued, indicating only the results of the Commission's investigations. But as the Commis 
sion i* not required to follow its o»n prr>.eilrnt«, this is not nn adequate substitute (or 
•lattiiory standards, tveti uith * tot of Mandards. cvape clause procedure has not been 
free of uncertainty—largely litc.iu&e there is no indic.'.tion of the relative weight the Com- 
minion is to give the various factors it must consider. Boccs REPORT 72.

1M. Sec note 138 supra.
155 Trade Agreements Extension Act of 1951, { 7(e), 69 STAT. 166 (1955), »i»mended, 

19 U.S.C.} I3(.4(c) (^upp IV. !957).
IJ6. S. Hrr. No. 2.126,8Jd ConR.. 2d Sess. 3 (1954).
157. f.8 STAT. 1138 0954). 19 U.S.C. 5 !<>0(a) (Supp. IV. 1957).
158. 42STAT. 11 (l921).»samendcH. 19U.S.C. ( lol(a) (Supp. IV, 1957).
159. See United States v. Central Vermont Rv., 17 C.C.P.A. (Customs) 166, lit 

(1929). See alto statement of Assistant Secretary of the Treasury Rose, litannii, nfri 
note 119, at 40.

160. Compare the well-used provision in the escape clause authorizing presidential
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Antidumping duties are then assessed on all imports of the type specified 
in the Secretary's finding, "entered, or withdrawn from warehouse, for 
consumption, not more than one hundred and twenty days before the 
question of dumping was raised by or presented to the Secretary. . . ."'•' In 
effect, this applies the duty to nil imports of the type found dumped, 
retroactively to a date four months before the Secretary began his investiga 
tion. While this date may. of course, be years before the duty is declared 
applicable, such retroactive application has been unheld against constitu 
tional objections. '*» In one opinion, Judge Learned Hand suggested that 
the possibility of retroactive application was apparent from the (ace of the 
statute and that importers, therefore, brought goods into the country^ at 
the ir own risk."* However, a recent unanimous opinion of a three-judge 
district court in the District of Columbia noted that "this seems rather 
unrealistic in the light of the fact that importers must usually fix prices 
and sell their goods as promptly as they can." 1' 4 The latter court recognized 
that hardship to the importer was "apparent" but held that the customs 
courts have exclusive jurisdiction to pass on the constitutionality of the 
provision and so ordered dismissal of the impoiter's complaint.

1'rior to 1Q54. antidumping duties were assessed against all goods of 
the "type found dumped that had not been appraised by the Customs 
Bureau on the date the Secretary oi trie Treasury ftggah Jus ir.

Tnto alleged dumping, rim practice permitted retroactive assessment to 
an indefinite date, and duties were oltcn imposed on goods imported many 
mouths or~even years before the declared imposition, although their ap 
praisal had been withheld for any number of reasons entircly^nconnccted 
witF dumping. '"" The obvious injustice of this provision prompted the

review, or e\fn veto, of the Tariff Commi«ion's recommendation. Trade Agretmcnts Ex- 
tension Act of 1'J'i, $ 7(c), (.SSlAT. 74 (1951), 19 U.b C. i 1364 (c) (1952).

I'll. 68S-.AT. M.V> (1054). 10 U.S.C. 5 161 (a) (Supp. IV, 1957), amending Antidumping 
Acto.'192!.i202(a).42STAT. II.

162. Kreutz v. Durnin*. 69 F.2d 802 (2d Cir. 1934); Klcbcrg & Co. v. United Stale*. 21 
CC.I'.A. (Cusir.rr.s) 110, 71 F.2d .V'2 (1913); -ec Horton v. Humphrey. 146 K. Supp. 819, 
til (0 n C l^Vfrrnii-n-in'fa V.rV l\ fit'"-) ———— 

m- '•'> f ?•' M ° -'•"' '
* rr/i. linrlon v. lluti)pii7rV. 146 F. Su;ip. 819752U K.i ("D D C. 1956). Th* provision of 

H.R. 0006, 85th COOK., 1st S. <• (1 \\^31). requir.n? the i^crftar)1 to puUis) notice of 
impcn.iinj; dumping lAvcMifttiionf would, at least, put im|>oricr$ on notice th.it antidur.ip- 
in; (luiici n,ay oe payable on goods imported up to, but not more than, 120 cJjyi prior 
thereto.

IdS. Indeed, the movt common reason was nitre dflay in the »ork of apprai'fment for 
toilrciion dl ordina.">' o.nics. 1 nor to tlic ailnption ol Minplincd Customs vAlu.iti

•ii.re_< n 19.16. tl, c fed! Report found that on Ucvcmber 30, 1052, lor example, there were 
"re /23.077 unliquidated entries »t n:Mnms colicctors 1 oftices—an amount equal to an 

tin.re yc.iri import*. I'uiuc ADVISORY BOARD FOR MUTUAL SFCVRITY, A THAOC AND 
T»«irr POLICY IN THE NATIONAL IVTERHST 47 (19S3j. The new procedure* will undoubt- 
»oly »pe«l apprai»«rn«n:, but many joodi inav itill be (ortuitouslv unapprait«l on the date 
<x an antidumping impotition, and become lubject to the ipecit, duty becauM of mere
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Treasury Department to surest to Congress that it place a sixty day 
limit on the retroactive applicability of the duties. The Senate Finance 
Committee wrote into the act the present 120 day period."4 But as was 
suggested at the 1957 hearings on H.U. 6006, "there is nothing sacrosanct 
about the period of 120 days." 1 " The danger of retroactive application

duties WpllM sct-nT^l'"' a. priLifiT thrtvit tn
fnan is the threat of spot dumping that may exist if retroactivity were

' entirely eliminated or limited to, say, sixty days.
The bulk o"' the remaining sections of the Antidumping Act are con 

cerned with definitions of the operative terms by which the customs ap 
praisers determine the exact dollar amount of the antidumping duty payable. 
These are technical details, by and large adequate to the task. However, 
two problems do arise here.

First, the antidumping duty to be assessed is generally the difference 
between the foreign exporter's sr.le price (or the United States importer'i 
purchase price) and the product's "foreign market value," as that term it 
defined in the act. 1" As has been previously pointed out,"1 the present act 
requires that goods be "freely offered for sale" if their price in the exporter's 
home market is to constitute "foreign market value." H.R. 6006 would 
remedy this unrealistic standard by substituting for the present definition 
the Treasury Department's "fair value" measure. Essentially, this change 
would permit the Secretary to use the price at which the commodity it 
offered lor sale in the exporter's home country in determining foreign 
market value, despite restrictions on its sale. In so doing, however, he would 
have to adjust the value to take into account the price-depressing effect of 
the restrictions. By leaving the value to be assigned to any given restriction* 
up to the absolute discretion of the Secretary or the Customs appraiser!, 
this provision is one further invitation to the uncertainty with which the act 
is already sufficiently plagued.

A second problem arises from the fact that when foreign market value 
cannot be adequately determined (t.g. t where the foreign producer has no 
home market for his \varei), the antidumping dutv is m.asured by the 
difference between the importer's purchase price and the foreign pnxiucer'i 
"cost of production." Although frnnomKts h.p.yc -?>TJffitc'.l {hat this may 
be the most accurate method of determining whether or not a particular

^ producer is engaging in predatory dumping. 170 the difficulties in gathering

166. S. REI-. No. 2326, 83d Con*., 2d Sew. 4 (19S4).
Hi7. Statement of John D. Rode, on behalf of the Anociation of the Custom* Bar, U 

Htanrtzs, supra note 15, at 22S.
160. 42 STAT. 13 (1921), 19 U.S.C. i 164 (1952).
169. See text it notet 114-17 ju/>ra.
170. See,(.(.,ViNBK, DuMrisc: A PKOILCM IN INTERNATIONAL TuADBtl (1923). ,
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adrqnatft statistics fnr this purpose rgnHyr the method impracticahlf. P3YC 
nsalast report. 1 " Nevertheless, when it is used, the law directs that additions
to material, labor, and packing costs of ten per cent for "general expenses" 
and eight per cent for "profit" be made in arriving at the "cost of produc 
tion." But some foreign manufacturers nnv fairlv be seeking dollar markets, 
and therefore may be willing: to nccopt lower profit margins. If their goods 

"arc produced exclusively for the American market (thus necessitating the 
use of the "cost of production" test) the mandatory eighteen per cent 
addition for "expenses" and "profit" may suggest an unwarranted imposi 
tion of antidumping duties.

G. Rcvim of Administration
One of the most universal criticisms of the prcvr.t Antidumping Act, 

and one which H.R. 6C06 does nothing to correct, is its paucity of provisions 
either for "internal" or "external" review of administration. By internal 
review is"meant a method whereby the administrators of the act themselves 
are directed periodically to consider the validity of outstanding orders. Ry 
external review is meant opportunity for recourse to executive or judicial 
agencies not engaged in the actual administration of the act.

/Once an antidumping duly lias been assessed, the act makes no provi- 
liort for its revocation. Neither the Secretary of the Treasury nor the Tariff 
Commisbion is directed to consider existing duties in the li^ht of new devel- 
opmcnK^Trcasury Regulations permit persons to submit "detailed informa 
tion concerning any change in circumstances or practice which has obtained 
for a substantial period of time" to the Commissioner of Customs, and the 
Commissioner is to give "due consideration" to such pcthior.s. 1" However, 
since it is often difficult for private persons or firms to acquire the requisite 
"detailed information," it si'-'m< pr^'f'nlil" tn !"'•!•"•!-•' -» p"nvi* : Qn jfl_ the 
act for mandatory periodic review, similar to that \\hich has bc-cn instituted 
by e\ecutivc order for the escape clause '"'
" More imporur/t than such a system of self policing is, however, an 

adequate provision lor Presidential or judicial review. The Joint Committee 
on tiie Economic Report soundly recommended that "at the very least, the 
President should be given authority to override Tariff Commission decisions 
»'hen the national interest requires this."" 4

Judidul review presents a more serious problem. The present Anti 
dumping Act includes a section authorizing review by the customs courts of

171. 1957 TurASUxv KF.PORT 7.
172. I9C.F.R.§ 14.12 (Supp. 1956).
173. Ex«.Order No. 10401,3 C.F.R. 105 (Supp. I9S2). L
174. S.KEP. No. 1312,84th Cons-, 2dStu. 31 (19S6).
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"the determination of the appraiser . . . as to the foreign market value ... 
and the action of the collector in assessing (the] special dumping duty.""1 
Furthermore, the Judicial Code gives the customs courts exclusive jurisdic 
tion to review "the decisions of any collector of customs, including all orders 
and findings entering into the same, as to the rate and amount of duties 
chargeable and as to all exactions of whatever character within the jurisdic 
tion of the Secretary of the Treasury." 1 ' 1 Lastly, Treasury Regulation* 
permit suspension of liquidation of antidumping duties until a final decision 
has been reached on an importer's appeal for rcappraiscment. 177 While the 
Supreme Court has in the recent Horton case"1 affirmed a decision holding 
this to be both an adequate and exclusive remedy, the true "adequacy" of 
this system of review must nevertheless be questioned. The aforementioned 
provisions contain no language indicating that the determinations of injury 
by the Tariff Commission are subject to judicial review, even in the custom* 
courts. Although the holding of the Ilortor. case seems to suggest that an 
importer could challenge the Commission's rinding before the customs courti 
through an appeal for rcappraisement, a precise statement to that effect 
would do much to quiet fears of untrammeled administrative caprice. 1" The 
discretionary power of the Commission to hold public hearings 1 '^ and the 
provision of H.R. 6006 rpquirinsLpublication of the reasons for its decision! 
are inaoVnuate substitutes^Tfjf 'j^ -^ \

A similar problem exists with respect to the Secretary of the Treasury'* " 
finding of dumping. Although on its face the Judicial Code seems to author- 
ize customs court review ol the Secretary s order.' that couri ha« consistently 
neid tms to nt a matter of secretarial discretion;"! review is generally

175. 42STAT. IS (1921). 19 U.S.C.} 169 (1952).
176. 28 U S.C. { 158M1W).
177. 19C.FR. { 16.2Kb) (1951).
178 Horton v Humphrey. 352 MS. 21 (1956), afirminf 146 F. Supp. 819 (D D.C. 

1956). The decision m'a* rorniMent with earlier lower court holding* to the same f!l«t. 
Cottrr.an Co. v. Dailev, 94 F.2d 85 (4th Cir. |OJg) : Kreulz v. burning. 69 F 2d 802 (2d Cir. 
19.54); (J. .Morsantown Glassware Guild v. Humphrey, 236 F.2d 670 (U.C. Cir.), ctrt. denttt, 
352 U.S 8Q6(1956).

179. Sve recommendation number 4 of the Standing Committrcort Custom* Law of the 
American Bar As«ociation, to appear inR2A.fi.A. RE*. 0957). It has hrrn sucsc'tod th.n s« 
Conf;re« ha* the power to bar all import*, there is no constitutional ritfht to haMt exclusion- 
»r> determinations of thelanff Conunitsiunor the other administrators of the custcrm laws 
re\ie»rd l.y an\ court. Cj, Norwegian Nitrogen Products Co. v. United State*. 288 U.S. 
294 (19.53), T. M. Ouchc & Sons v. I'nilc-d State!". .Ui C.C.I'.A. (CuMomv 19 (! <>48).«rt 
drnitd. .V>6 L'.S. 931 (W4<>); 'I. M Duche & Son« v. United States. 39 C C.P.A. (Cu'tomi) 
186 (1952), ctrt. denttd, 344 t'.S. 830 (1952). The theory that an antidumping duty 11 • 
penalty, rather than a tax, und thus constitutionally requires the "due process" of exaction 
bv » court of percral jurisdiction, has alto been rejected. C. j. Tower & Sons v. United 
States, 21 C.C.I'.A. (Customs) 417,71 F.2d4.?8 (19i4).

180. 19C.F.R. ,208.4 (Stipp. 1956).
181. See, e.f.. Kleberg ft Co. v. United States, 21 C.C.P.A. (Customs) 110, 71 F.2d HI 

(1933); United State* v. Central Vermont Ry.. 17 C.C.P.A. (Cuttom*) 166 (1929); (/. Butt- 
field v.Stranahan, 192 U.S. 470 (1904).
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limi'rd to the correctness of the actual appraisement of' the pnrtiful.tr rom- 
rpn.iitvo''' wiufh an antiounipmgciity has neon imposed.'" A congressional 
itatcmcni that a finding 01 tne X'crct.iry.jitirravinahlv contrary to thg ^ 
policies of the- act, may be challenged in the customs court would be helpful. _ ~ .1 1

Kt>
IV. CONCLUSION

Identical issues of compatibility with the oblipation of GATT, and of 
"most favored nation" clauses of other commercial agreements to which the 
United States is a party, arise under the Antidumping Act as with the [ 
countervailing duty section of the Tariff Act. 1 " Both GATT" 4 and the 
American Antidumping Act 1 " limit the size of antidumping duties to the 
margin of difference between the export and home consumption prices. In 
that limited sense the act may be considered remedial rather than punitive 
in operation. Nevertheless, 'it hns been suggested that a margin of difference, 
say five per ccnt^ be allowed between foreign hnnie consumption and export . 
prices bcloro an impOMtifn of the duties becomes nanihtfiry.'** Thmvoujd , * 
fender the act more I'lcxiblc and ttotHd rcco^ni^c the fart that r.ur.y coun-r^* *"*",_ 
fFics must export to tne Unitfd States to mair.;ain their economic; <tibi!ity. j 
so biinii'rt'm.'irpn woiilc probably have at most sH^t ciWt r( ^i tlnrig.stir . j 
proJucors, while contributing, on the other hand, to closing the ever expand-

•" r.>CTCTlTgTtHhe economic preeminence in which the United States finds 
itaclftoday. it has both tiie opportui.ity'ana tnc o^li^.iiion'to provule 
TcaiJer^iiip in the rieve'^pincnt of cn'.i^iitcncd tr;nic (oiicy. Such a policy 
must rcro^;ni7e both the necessary interdependence o( national economies 
ar.cTthe (net tliat^national wc-aitii is crc.itcii b>' production, not prQTectionJ** * ' 
Orclgriv^compctition is the proven stimulus to increased prod victiyity. Con- 
mlcnV tarifi laws are the [.rcconomon for c<panclinR trade. In general,

:«3. !VT United States v. European Tracing Co., 27 C C.P.A. (Cuitomi) 289 ()940); 
f/.L'niictif-t.itptv.'iouorv'iSon',. 14 Ct. Cust. App.421 (I927).

In.? Sreirit at rii.'i;- 79iM6ra.
l« l.V! i.irt.VI.'J).
1>5. S^iion. •><>?. 42 STAT 1 1 (!9:i)'. 19 U S C. j Iftl (Supp. IV. 1W).
\Vi \isrn, iJUMPisc- A I'Kc.iurM IN Isir.KSAiiovAi. I XAIJI. 2<i4 (1523). Vinrr also 

cry;-, iin.ii.ng tht- ri.iv!!- nm . '•..'.!. d-iv. " -rr r.- tnn\. ^i.ir. pr.>\ IM^I^. one otters existing
10 "ic antii.i.i.ip.r./'lrj,! 1.] lilr.r. o; >cnii- bu.ir rou.il.iet, and i f interest inr comparative pur- 
~ ~ «. are wt out, i^. c. XIV. °ihe two suggest tor.* above do not «'crn consistent wi:h an j

rtumpinj: Act denned prim;
are therefore not 'i.^cested as
IS". !xci<oOGsKrTORT44.
1SS See S. !<rr No. 1312. 84th Cone , 2d Sess. 13 (1956). In thi< connection it i* 1 . I ft

imere-.tmj to note that in 1919, when the TanfT Commi«»,on sent inquiries to American j [fjf"^ k- f /

r ---.«.» -».'n\,n.. i.. .-viv. iiiri»w!.u^^v..ii'r. ̂  .u«ivr IHI no; ".tv.i i.^MM^cm »i..i *n *
Antirturnpinj Act denned primnnly as a weapon :.c;.mst procljtory price discrimination,/ 
and are therefore not 'i.^cested as desirable ior incfu^iun in the American act. /

IS". ixci<>x-.G5Rri-ORT44.
1SS See S. !<rr No. 1312. 84th Cone , 2d Sess. 13 (1956). In thi< connection it i*

imere-.tmj to note that in 1919, when the TanfT Commi«»,on sent inquiries to American
("J ri"in ' cn r'»;'"d"1 K 'h* neresMy for antiaump.ns IcKi^latum. onh 23 of 146 coraplamti /

of dumping received concerned price discrimination, and 97 were directed exclu^Kely at/
«t heavy foreign competition. Set HABEKLER, of. cil. sufra note ' 4, «t 298. /
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United States trade laws (domestic and foreign) are built on these premises. 
But the two stiuites here considered, as presently drafted and administered, 
o(\<-n >rvm to lrn c in ;t direction contrary to tins country's basic economic 
poiicv. In so (ar as they are so oriented, they acrojili IP6W Tni national 
interest. The relative desuetude of jheir provisions in recent years does not 
justify their n fen lion as "the potontl.i[ hiUclU'i 1. oi rear yuAr'tl JW>Tcf lioinsm. 
Tt is to (jc'hoped ih.it U'^8. h-;rr]l'irrl a*, the yar lor roncrcsyionnUcvievTof 

' Anit-rican tr.-.dc Ipgijiation. will «ee antid - :rrring and countervailing duties
I A ————————— —————————m^m^^i——————^r r ^ ^^ |————t _. B M|_ ——— f —— _ ^Vlt m

1 ' assigned proper places in the legislative scheme."1
^====a«———————_____________————————————————

189. See Gardner, Or(annin( Witli Trad*—A Ckallentt for /tmmcca Lauytti, 12 
RICOID or TBt ASSOCIATION or TH* BAI or TIE CITY or NEW YORK 202 (1957).



216

COLUMBIA LAW REVIEW
Vol. £8 JANUARY, 1958 No. 1

BOARD OF EDITORS

HOWAKD LtSNlCK

Editor~in-Chief

I»A H. 
Noln Editor

FlAXK CUMMINCS

Articles Editor
Honor M.

Decinons Editor

SCYMOU* S. Ross 
Keitareh Editor

Gr-c.nct G. Giui» 
Reviews E-ditor

J. DAVIO HANSON
ROIUT M. JtfFERS

josrrn KARTICANEX 
RCICST E. K 
Arrai-i J.

Editors

HUGH C MACDOL-CAU,
OWLN OLM.V 

RICBAW C. PUCH 
L. ASRLEY ROBINSON 

WALTTI

DA\-:D SIIFJIMAM 
HDUICKT R- SOKOLSKV 
TRKODORZ STUNKLAJ 

I»V1NC B. SUNKIK 
Wtcasua

D. Koiii 
Biainttt Secretary Sornv K. A»CIANO«

Altaian!
Executive Secretary

Directors oj Columbia Lew Rn-iew Association, Int.
FOJSYTH WlCMS WllilAM C WAUIIM YOL'NC B. SMITH

ALIEST G. RZSPATH STANUCY H. FULD

Gtjlloiu conform with A Unborn Syjtrm of Citations (9lh «! 19S5). copvri a ;it by 
tht Columbia, Harvard, and University of Pennsylvania Law Reviews and the iafe Lair 
Journal. *



217

RELIANCE SHEET AND STRIP Co.,
Berkeley, Calif., July 6,1978. 

Mr. CHARLES VANIK, 
House of Representatives, 
Washington, D.C.

DEAR MR. VANIK : Observing your interest in the Organization for 
Economic Cooperation and Development and the need to finding ways 
and means of dealing internationally with unfair trade practices inso 
far as they effect the steel industry, I would like to submit to you some 
correspondence that I have had with the International Trade Com 
mission wherein I submit a plan which I think will accomplish the 
aims you espouse.

You might like to consider applying the principle of the plan to in 
ternational steel distribution. 

Very truly yours,
CHARLES J. Fox. 

Enclosure.
RELIANCE SHEET AND STRIP Co.,

Berkeley, Calif., June 21, J978. 
Re. Investigation No. 332-87. 
Mr. DANIEL MINCHEW,
Chairman, U.S. International Trade Commission, 
Washington, D.C.

DEAR MB. MINCHEW : I have been involved in the West Coast steel market for 
forty years. Having observed the role that imports have played in the West Coast 
market since they began in the late 1950's, I have been interested in the above 
investigation. I have attended two of the meetings and read most of the testi 
mony offered at the other two meetings.

We are a steel sheet distributor and processor with about 60 employees. We 
are independently owned and due to ESOP, all employees are now stockholders. 
Our market area is Northern California and Western Nevada. Our steel sources 
are 60 percent domestic and 40 percent foreign. These ratios reflect roughly the 
capacity of the domestic steel mills on (he West Coast and the need to import 
about % of the market requirements. Having lost a business in the early 60's 
to foreign imports we began to handle imported material in the late 60's in 
order to maintain a competitive position in the market.

My observation of the hearings to date leads to the conclusion that West 
Coast mills, fabricators and labor have been adversely effected while importers, 
distributors, foreign fabricators and some manufacturers have benefltted. There 
is a trend to increased foreign investment in the distribution, fabrication and 
manufacturing businesses. Much of the criticism of the domestic mills by distrib 
utors and manufacturers who testified goes back to 1973 and 1974, a period of 
extreme domestic shortage created by the dislocation of steel sources throughout 
the world because of the devaluation of the dollar and the introduction of price 
controls on the domestic steel mills which made their products cost under the 
higher prices offered by foreign mills who fled to other markets. Such criticism 
should be discounted. On the other hand, there is no question that imported 
steel is needed on the West Coast and has aided in the development of the 
market.

It is also obvious that some controls will have to be exercised if we are to 
avoid an increased share of the market going to foreign related entities that are 
currently exempt from the reference price regulations. The inauguration of the 
Trigger Price Mechanism has had little effect on the West Coast as yet because 
of the very large amount of steel brought in prior to April 30th by foreign related 
distributors and some independents. It will take the balance of the year to get rid 
of the surplus. Only then will we be able to determine the effect that TPM 
will have. Unless the Reference Price Regulations are changed to bring foreign 
related distributors and manufacturers 5nto the system, they constitute a grave 
threat to the independents. Any restraints exercised by the Japanese is rapidly 
being replaced by European and Asian interests.
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I, as well as others, feel that TPM is of a temporary nature and that a better way must be found to inject some stability into steel distribution world wide or the United States as the only open market will find itself the recipient of increas ing amount)} of steel from well established sources and those new mills in the developing countries. To this end, I have tried to address the problems as I see it by making the enclosed study, "A Basing Port System As Applied To Inter national Steel Distribution".
The legalities of the plan may be subject to question because when related to steel marketing in tne United States the Basing Point Systems, after which my plan is patterned, was declared illegal. However it worked because producers agreed to make it work. It was a competitive method of belling suited to the requirements of the steel industry and the protection of their markets. Inter national Trade Agreements would likewise have to come to this conclusion.The study is only intended to serve as a suggested plan. Having no staff, all of the figures relating to markets and production are taken from various sources which varied considerably and should not be relied upon as they are only in tended to convey an idea.
The plan would have the effect of channelling production into more natural markets, reducing crcsshauling thereby saving many million barrels of fuel it would reduce over production and its subsequent pressure to export. It would reduce motivation to export for political purpose which may cause distress in other markets. It would reduce selling below cost. It would channel imports to areas of need. It would protect existing investments, allow for future expan sion. It would provide for new production from developing countries and the pro tection of their markets. It would provide a profitable rate of operation with provision for depressed situations. It would pinpoint dumping situations.Working on the study, many questions were raised that remain to be resolved but given some staff input I would venture to say that most of them could be worked out. With so many benefits to be derived from the plan, I would hope that it would receive some consideration from the commission Very truly yours,

RELIANCE SHEET & STREP Co. 
CHARLES J. Fox,
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Th« Bating Port Syttea Ai Applied co International Steel Distribution

The purpote of thla etudy if to dtttnalM the auitablllty of 
eitabllihlng a baling port Mthod of quoting d«llv«rtd price* for iteel 
product* InttmatlonaUy.

A tlBllar sathod wat uted to quota delivered price* in thi ttotted Statai 
In th« 1920'a and prevailed until the 1%0'i when th« Federal Trad* Cooalulon 
ordered the ailll* to price their product* on an F.O.I mill bail* In ordtr to 
proaote aore open competition In the *t**l industry.

In the year* ilnce the 1950'* we have **en competition develope outtlde 
the United State* to the point that domettlc producer* under the open 
mtrket policy practiced by the United State* are threatened by a flood of 
laported iteel into aarketi that formerly conitltuted the bail* for ettabltih- 
Ing the iteel planti in thoie aarket*.

The Bating Port aethod of pricing *. tel product* would provide an orderly 
way of marketing iteel product* throughout the world. It would require that 
prlcei be eittbllthed for variout product* tt varloua port* throughout the 
world. The prlcei eitabllihed at a bating port would Include coit of 
production, overhead, profit and freight to the Bating Port if the mills are 
not located at teaboard.

The Bating fort aethod tt a method of quoting delivered price* on tte«l 
product* from porti near production center! to other international porta 
near consuming center* which alto may be Bating Portt.

Figure 1 

Bow a delivered price would be computed.

Bating Port Port of Bntry

00 _______________________________(X) 

Bating Port Price Frt. to destitution Price at Port of Entry 

$300 $50 ^ $350
v

The bate price at Bating Port A it $300, the freight fron Bating Port A to 
Port of Entry It !hO, Baking a delivered price at the Port of Bntry $350.

Figure 2

Should there be three Bating Port*, each with a baae price of $300
Bating Port 

1C )

Bating Port

Frt. $50

Bating Port
ts

Port of Entry

32-760 O - 78 . 15
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If the kilns Port Prlet tt A, E and C li $300 thir« would be thre* prleti 
tt tht fort, of Entry, froa A $340, from I $360 tad from C $350. Thtrtfort 
the applicable Baling Fort vould b« A for salat to tht Port of latry.

If produciri tupplyiag Bating Port A ttubllth a prlet of $300, othtr 
product  will kaow that A will t«ll to tht Prrt of Intry for $360. If 
produeert tiling lattng Portt 1 tad C want to ttll In coapttlttoa with A 
thty will quota tht tame ai A and abtorb tht higher frtlght eottt. If tht 
Port of Entry It a Bating Port, prlctt at tht Port of Entry would apply. 
If shipment tt lowtr than 61 of tht Baaing Port prlet or Port of Entry price, 
thtn IOIM* to tht thlpptr would bt Involvtd and tubjtct to Invtttlgatlon 
for duaplng. If prlcet art uniform at tht Port of Intry and tht buiintu got* 
to C btcautt of toot praftrtnct dua to quality or tuptrlor itrvtct, C will 
uit only $40 frtlght but will htvt to pay $50 or a rtturn of $290 at tht 
produetrt Bating Port, $10 Itti than Itt bating port prlca. If tht productrt 
at Bating Port B rectlva tht butlnatt thty would htvt to absurd $60 frtlght 
with tht rtiult that thty would havt a rtturn of only $280. Thli frtight 
absorption rtsults froa frtlght dlttdvtnttgt btctutt productrt tt B and C 
art furthtr away froa the Port of Entry *.han tht productrt at fit appllctblt 
Base In Port A.

Steel Is sold on a competitive bails. An economical stttl mill Is so 
large and expensive that tt requires distribution In market! that art nearer 
to other mills. In area* where a mill has a freight advantage, It naturally 
quotes prices chat will realize that advanttgt. When It stUs In trtas 
near to scoe o- T markets, It has to accept a delivered price which will 
yield a lower return.

Por a number of years there has been a tendency on the part of some 
mills located in the Industrial areas of the world to Ignore natural markets 
and ship beyond economi-- boundrles for reasons Including political such as, 
make work. When this happens, the delivered prices generally fall and the 
freight charges are more cosrly resulting in a reduced act return and losses.

Basing Port 
Prlca $300 A

Bating Port 
B Price $300

Boundry
natural ttarktt territory it an arta In which each producing area can 

•ell tt t delivered prlca calculated on the basis of Itt own Basing Port 
price plus the actual freight to the port of delivery and are equal for both 
mills tt Basing Ports A and B. Thli a*ans that both producer! caa tell at
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- 3

Porte X T >nd Z without abaortalni freight. It 1* definable to operate 
production facllltlet at a high rate and thut obtain a lov ualt cott and of 
maintaining an even flov of orders.producers at Ballot Fort A and at Basing 
Port t do not Halt talea to their tide of the boundary Una but atteapt to 
reach markets when the demand exists for their preduett with the refulc that 
they nuft accept a lover rate of return If they ahlp over the boundry line.

For purpoica of thlt ttudy the following ports are considered bating 
port* by reason of their capacity to produce finished steel products and or 
their proximity Co contunlnc areas.

See Map

BASING PORTS

Forts - No. America Asia European

Mew York
Philadelphia
Baltimore
Boston
Mobile
Houston
New Orleans
Chicago
Detroit
Buffalo
Cleveland
Seattle
Portland
San Francisco
Los Angeles

Australian Indian So.America

Tokyo
Osaka
Tokahama
Kobe
Pusan
Manila
Shanghai
Canton
Okayana

Barcelona
Balboa
Dusseldorf
Hamburg
Stockholm
London
totterdao
LaHavre
Kirseille
Sanoa
Mapoll
Pareus
Lisbon
Odessa
Antwerp
Istanbul
Leningrad
Oataka

Melburne
Brisbane
Perth
Adelaide
Auckland
Sidney

Calcutta Reo De Janlero
Bombay Sao Paulo
Karachi Buenos Alref

Canadian

Vancouver
Montreal
Toronto

Africa

Capetown 
Durban

All the Basing Ports within a country have been given the saoe base price 
assuming that most producers are located with access to ports and equalise 
with other producers to such Basing Forts for export purpose* except th« United 
States, Canada and any other country which have widely separated coasts. 
Tariffs and dock charges have not been Included.

Figure 4 shows the hypothetical freight rates applicable fro* one basing 
port to another baaing port. These rates are baaed on distance and relate to 
rates used In the reference price regulation at applied to Japanese shipment* 
to United States Ports, to attempt has been sude to differentiate between
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  4 -

heavily travelled routes, laboaad sad outbound race*. It 1* fecommeaded Chat 
conference rataa bt ased rachar thaa charter ratal la arrlvlajj at Saslag Port 
prlcn.

Figure 5 shows the amount of freight absorption or advantage lavalved la 
shipments between laslag Perta usiag the. hypothetical freight rates uied la 
Plgure 4. Ale chart le used to determine the economic markets froai each lailai 
Port by relating the freight absorption to the 61 profit margin built Into the 
lattag Port prleee. If the freight abiorptlon la more thaa the 6t profit It it 
aot an economic Market for that laalag Port aa loaaee will be Incurred.

Plgure 6 ihowi the economic markets for each Baalag Port. Theie were 
determined utlllilag the Information ihovn In Plgurea 4 aad S.

Plgure 7. lateada. to relate capacity to markets, deficient market! to 
markets vlth a aurplu* and exports to Imports, the purpose of which 1* to ihow 
where controls should be Imposed. Obviously there la a aurplus of capacity even 
vhea related to the 801 utilisation rate. However If exports were limited to 
economic markets the surplus would tend to be self correcting.

Any change from the 801 utilisation rate to s lesser rate would tend to 
effect profits and lessen the ability to export, unless It Is dons for politlc.il 
reasons.

International trade agreements should be directed to channelling excess 
production Into arts* of stesl deficiency. If this is done, it lea-is only 
13 Billion tonj to be subject to controls. Controls would only apply if mills 
in the Importing srea were operating at less than the 801 utilization rste.

Exports and imports could be directed in such a wsy as to provide a 
measure of economic erede balance between Basing Ports and at the same time 
minimize cross hauling between production centers thereby conserving fusl.

As with the reference price system, it would automatically indicate 
whether a shipment was made that would lead to losses to the exporting producer. 
It would serve to control exports made for political purposes that involve 
deliberate losses in order to creste or maintain employment at the expense of 
Increased unemployment In the importing area.

Such a system would have the effect of channelling exports to areas that 
need them rather than to markets which have sufficient or excess capacity.

With the rapid rise In steel capacity by the developing countries 1C 
would serve as a bssls for establishing trade agreeaents based on the capacity 
to absorb Imports without causing an undue lowering from the 801 operating rate 
of mills In the importing area.

If the rate of operations la a producing area falls below 801 because of 
a depressed economic condition, Imports could be restricted based on s 
e,o*rterly or semi annual review thereby preventing increased unemployment la 
the market area for aay extended period of time.

A survey such as this could be made product by product thereby channelling 
the Import end exports to areas of greatest need rather than to areas having 
surplus capacity of certain products.
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- 5 -

Slaet the 801 operation rac« would ttnd to be profitable, capical would 
bt generated chic would provide for Modernize clot., environmental protection 
and growth,

Dunplng tnd tubtidltt by exporctnt councrlei art generally dliruptlvt 
to cht Importing narkec tree and would bt dlicouragtd ai ihipatnei Involving 
louts would b* appartnt.

Currency fluctuation! and Ch« tnflutnca of Inflation could b* r«vltw«d 
periodically and adjutCMnCl «adt accordingly.

Ntw ic«al aourcca will require Che eatabllahMnC of new biflng porci 
which would be aubject to Che laae tnalyeii.

All che rate* and ftgurti uied In Chli study were arrived 1C by contulting 
various sourcti both old and new, end where noc available, made wich a good deal 
of extrapolation. It 1* not Intended that the flgurtjibe uted except Co convey 
an ide*.
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STATEMENT op SERVCO PACT-*". INC., HONOLULU, HAWAII

INTRODUt

These comments, filed on behalf of feervco Pacific Inc., of Honolulu, 
Hawaii, are intended to call the Subcommittee's attention to the un 
conscionable and illegal manner in which the Treasury Department 
and the U.S. Customs Service are enforcing the Antidumping Act, 
1921, as amended, with regard to importations of television receivers 
from Japan.

Servco Pacific Inc., is the independent, unrelated, exclusive dis 
tributor of Sanyo manufactured television receivers in the state of 
Hawaii. It also has the exclusive distribution rights for Zenith tele 
vision receivers in the state of Hawaii and has successfully marketed 
the television receivers of both manufacturers in Hawaii for many 
years. As a distributor of Sanyo television receivers Servco has acted 
as importer of recorder on importations of Sanyo manufactured tele 
vision receivers for at least the past five years. Accordingly, Servco is 
responsible for any dumping duties that may be due on entries of 
televisions.

On March 31, 1978, the U.S. Customs Service, without any prior no 
tice, liquidated thousands of entries of television receivers from Japan 
which were subject to the dumping finding published in TD 71-76. 
These liquidations were based upon the Treasury Department's new 
"fixed rate" commodity tax formula and resulted in the assessment of 
millions of dollars of dumping duties. Since the Customs Service only 
liquidated entries made during 1972 and 1973 Servco was not as 
sessed with any significant dumping duties. However, if this new for 
mula is applied to entries of television receivers made since 1973, the 
resulting dumping duties could easily, drive Servco into bankruptcy. 
For the reasons set forth below such a ;result would be entirely inequi 
table and unjustified.

In importing Sanyo manufactured television receivers, Servco rea 
sonably relied on Sanyo's assurances it was not dumping, and in 
making these assurances Sanyo reasonably relied on the prior 
determinations of the Customs Service that the methodology it used 
in preparing its dumping submissions was acceptable and that based 
upon such methodology Sanyo was not selling television receivers to 
the United States at less than fair value.
Liquidations of entries of Sanyo television receivers that utilize a de 

termination of foreign market value which is -not permitted either 
under section 205 of the act or under section 000 of the act are 
illegal, null and void.

The Antidumping Act, 1921, as amended, provides two definitions 
of foreign market value. These definitions are found in section 205 of 
the Act and section 202 of the Act. For the purposes of this submission, 
only the definition in section 202 which provides for a foreign market 
value with specified statutory adjustments applied, since section 202 is 
the statutory authorization for assessment of special dumping duties.

In the March 31, 1978 liquidations of entries of Sanyo television 
receivers, foreign market value was uniformly determined by apply-



230
ing a factor of .5391 percent to the suggested retail price of the home 
market model selected as the basis of comparison (suggested retail 
price times 62 percent times 100/115) ("fixed rate formula"). Such 
appraisements are per se illegal, null and void since:

1. The appraisements fail to use verified or verifiable data as to 
the actual prices and costs submitted toy Sanyo in timely fashion, 
but rather use an estimated basis for calculating foreign market 
value. Appraisements of foreign market value on the 'basis of 
estimation under the facts and circumstances of this case are not 
permitted by either the statute or regulations.

2. Even assuming, arguendo, that estimation is appropriate 
under the facts and circumstances of this rase, the "fixed rate 
formula" applied by Customs is not a lawful determination of 
foreign market value as defined in section 205 of the Act.

3. Even assuming, arguendo^ that the application of the "fixed 
rate formula" is a lawful estimation of foreign market value un 
der section 205 of the Act, it is not a lawful estimation of foreign 
market value under section 202 of the Act.

4. Even assuming, arguendp, that the application of the "fixed 
rate formula" is a lawful estimation of foreign market value un 
der section 202 of the Act, it is unlawful to apply it retroactively.

A. There is no legal justification for estimating the foreign market 
value of Sanyo television receivers.

Section 205 of the Act defines foreign market value as a "price" 
at which merchandise "is sold" for home market consumption. Sec 
tion 202 of the Act defines foreign market value as the "price" at which 
merchandise "is sold" for home market consumption with adjustments 
for differences in wholesale quantities, differences in circumstances of 
sale and differences in merchandise.

Section 209 of the Act requires Customs to utilize "all reasonable 
ways and means to ascertain, estimate, and appraise ... the foreign 
market value" (the price at which the merchandise is sold, with ad 
justments, for home market consumption).

Section 153.54 of the Customs Regulations establishes how Customs 
is to ascertain the foreign market value and provides that it shall be 
ascertained on the basis of information submitted in timely fashion. 
Pursuant to section 153.54, assessment of foreign market value may 
be based upon the estimation of the best information available only 
where "adequate information is not submitted in timely fashion".

Sanyo has uniformly filed dumping submissions containing verified 
or verifiable data sufficient to appraise all Sanyo television receivers 
under the Act. The adequacy of such submissions is confirmed 'by 
promulgation of two master'lists, the first being issued in or about 
January 1973 and covering all merchandise, imported through April 
1971, and the second being issued on March 8,1973.

Since these submissions were filed in timely fashion, contain all of 
the information requested by Customs and are in the form prescribed 
by Customs, the substitution of a foreign market value on an estimated 
basis as distinguished from foreign market value on an actual basis, 
supported by submissions timely filed, is illegal and renders the liqui 
dations voidt as a matter of law.



231
B. Assuming, arguendo, that estimation of foreign market value by aft 

reasonable ways and means were appropriate under the facts and 
circumstances of this proceeding, the utilization of the '''••fixed rate 
formula" is not a reasonable estimate of foreign market value 
under section W6 of the act

Section 205 of the Act defines foreign market value as follows:
For the purposes of sections 160 to 171 of this title the foreign market value 

of Imported merchandise shaU be the price, at the time of exportation of such 
merchandise to the United States, at which inch or similar merchandise it told 
or, in the absence of sales, offered for sale In the principal markets of the coun 
try from which exported, in the usual wholesale quantities and in the ordinary 
course of trade for home consumption.

Thus, the statute requires that the Customs Service determine "the 
price" at which such or similar television receivers are sold in Japan. 
It is well established that this price must be an actual price and not 
a constructed or estimated price.

For example, in C.B.S. Imports Corp. v. United States, 80 Cust. 
Ct. —, C.D. 4739 (1978), the Customs Court reviewed an appraise 
ment wherein export value had been determined by adding to the in 
voice price a factor equal to the fluctuation in the Japanese ven be 
tween the date the order was placed, and the date the merchandise was 
exported. In rejecting this method of determining export value, the 
Court noted that:

The statutory language speaks with crystal clarity that "the export value of 
Imported merchandise shall be the price, at the time of exportation to the United 
State*." (Kmpliasis added). Congress intended that "export value" he based 
on actual prices, as determined by sales or offers for sale, rather than on any 
abstract notion of "value",
and that:

The defendant's determination of value appears to be based more on theory 
than on actual facts having evidentiary value. A mathematical computation is 
not evidence of sales or offers for sale in the country of exportation. Under the 
statutory language, export value cannot be ascertained or estimated in this 
manner.

Similary, in F.W. Myers <& Co. v. United States, 72 Cust. Ct. 219, 
C.D. 4544 (1974), the Court held that plaintiff had failed to establish 
proper allowances for differences in circumstances of sale pursuant to 
section 202 (b), Antidumping Act. 1921, as amended, for the following 
reason:

The proofs required to establish a value under the Antidumping Act must 
meet the same standards of competency and substantiality required in all cases 
involving valuation of merchandise for customs purposes. They must be based 
upon proof of actual costs or prices—not estimates, approximates or averages.

The aforementioned decisions establish beyond dispute that, when 
there is a statutory requirement under the Antidumping Act that 
merchandise be appraised at an actual price, a reconstructed or esti 
mated price is not an acceptable price for appraisement purposes.

Accordingly, the Customs Service may not determine foreign mar 
ket value as required bv Section 205 of the Act by making uniform 
deductions from published suggested retail prices, since such a cal 
culation of foreign market value is nothing more than an approxima 
tion or attempted reconstruction of the price at which television re-
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ceivers are sold in Japan. This is especially true in view of the fact 
that the suggested retail prices ar* ; n fact only suggested prices. The 
Customs Service has not sought «lence establishing that suggested 
retail prices are consistently followed by retail outlets in Japan. Nor 
could it obtain such evidence, since retail outlets in Japan pay no more 
attention to suggested retail prices than do their counterparts in the 
United States.

Since the application of the. "fixed rate formula" to suggested retail 
prices of television receivers sold in Japan neither arrives at a price 
at which television receivers are actually sold at wholesale, for home 
consumption, nor arrives at u figure derived from actual prices at 
which television receivers are sold, the result does not constitute a 
foreign market value under section 205 of the Act.

The application of the "fixed rate formula" to suggested retail 
prices likewise does not constitute a permissible estimate of foreign 
market value under section 209 of the Act of (19 TJ.S.C. 1680). While 
Section 209 of the Act provides that the appropriate Customs official 
may ascertain the foreign market value, constructed value, purchase 
price and exporter's sales price by all reasonable ways and means, it 
is well established by numerous court decisions that if the Customs 
Sendee refuses to follow the statutory framework in ascertaining the 
value of the merchandise subject to a dumping finding, the resulting 
appraisement is per se unreasonable and prohibited by law.1

In the most recent case regarding this subject, Given International, 
supra, the merchandise in question was appraised under the cost of 
production (19 U.S.C. 1402(f)) basis of appraisement. The Customs 
import specialist determined the appraised cost of production by mak 
ing a series of deductions from a resale price. The court h«ld that 
this method of determining cost of production was an unreasonable 
method of appraisement, stating:

This appraisement procedure bears no resemblance to statutory cost of pro 
duction and the resulting appraised value was erroneous. Arriving at a "cost 
of production" by making a series of deductions from a resale price is not a 
reasonable way to ascertain cost of production within the generally broad pow 
ers granted the appraising official in section 500 of the Tariff Act of 1930 .... 
Even assuming an unwillingness on the part of the manufacturer involved to 
reveal its cost of production, I have no doubt that ways and means exist to 
estimate the elements of cost of production in a manner more in accordance 
with section 402 (a) (f) and secMon 500 of the Tariff Act of 1930. The method 
of reasoning backward from a resale price ignores the statute entirely and is 
unreasonable.

In the present situation, Treasury has decided that it will determine 
foreign market value by making uniform deductions from the sug 
gested retail prices of Sanyo's television receivers. Neither the Act nor 
the Customs Regulations permit the utilization of a suggested retail 
price in establishing a foreign market value. Appraisements of foreign 
market value, based on a suggested retail price, are, therefore, as a 
matter of law "unreasonable," illegal, null and void.

»(Ween International v. United Statet, 75 Cuit. Ct. 164, C.D. 4624 (1975) ; Bilit Silver 
Co.. Inc. v. United State*. 63 Citst. Ct. 647. 656. R.D. 11688. 308 P. Snpn. 7(V4 (1969). 
aff'd. 67 Ciwt. Ct. 564, A.R.D. 293 (1971). aff'd. 60 CCPA 143. C.A.D. 1100. 477 ?. 2nd 946 
(1973) : United Statet v. A.Jf. DeHnoer, 7n*. 46 Cnst. Ct. 762, 767-68. A.R.D. 127 (1961). 
apneol di»mi»ted, 48 CCPA 169 (1961) ; Gate* A Skinner v. United State*, 12 Cnst. Ct. 3K2, 
R.D. 5975 (1944) : United States v. European Trndinn Co.. 27 CCPA 289. C.A.D. 103 (1940) ; 
United Statet v. Jote A. Montemavot v HHot, 68 Treas. Dec. 1243. R.D. 3649 (1935), aff'd, 
60 Tn>«s. Pec. 759. T.D. 48288 (1936) : Jnme* S. Kenn v. United State*. «3 Trenn. Dec. 
328. 20 CCPA 388. T.D. 46186 (1933) ; OM waiters Paper d Pulp Co. v. United Statet. 62 
Treas. Dec. 613. T.D. 46024 (1932); Protett t80378 of A.8. Latcellet. 16 Treas. Dec. 
15, T.D. 29141 (1906).
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C. Assuming, arauendo, that the utilization of the "fixed rate formula" 
is a reasonable estimate of foreign market value under section 205 
of the act, it is not a reasonable estimate of foreign market value 
under section 202 of the act

Section 202 of the Act defines foreign market value for dumping 
appraisement purposes and provides that, in determining foreign 
market value, due allowance shall be made for differences in whole 
sale quantities, other differences in circumstances of sale and differ 
ences resulting from the use of "similar" as contrasted with "identical" 
merchandise, where it is established to the satisfication of the Secretary 
or his delegate that such differences contribute to the differentials be 
tween purchase price or exporter's sales price and foreign market 
value. Since the "fixed rate formula" does not make allowance for such 
differences, it is not a "reasonable" estimate of foreign market value 
ui .der section 202 of the Act.

In no instance does the formula make adjustment for cash discounts/ 
credit costs, volume discounts (rose bonus), sales promotional expenses 
and advertising costs assumed by Sanyo on behalf of its purchasers, 
warranty and servicing costs. Since these are other differences in cir 
cumstances of sales for which adjustments are required under section 
202 of the Act and section 153.10 of the regulations, and since the utili 
zation of the "fixed rate formula" makes no adjustment for such costs, 
it is not a "reasonable" estimate of foreign market value under section 
202 of the Act.

By letter of November 26,1975, after a review of all Sanyo schematic 
diagrams by the technical services division, the Customs Service con 
cluded that "similar" television receivers were being used for com 
parison purposes and, therefore, that, as "a matter of law," adjust 
ments were required for differences in costs of production resulting 
from differences in:

Cabinet features (slide rule controls, fancy shapes); 
Antennas supplied; 
Additional IF or RF states;
Additional or higher quality (e.g., push-pull) sound amplifica 

tion stages;
Automatic features, such as: 

Active power filter (APF); 
Automatic gain control (AGC); 
Automatic frequency control (AFC); 
Automatic fine tuning (AFT); 
Automatic color control (ACC); 
Instant-on;

Use of transistors and/or diodes in place of tubes; and 
Earphone and sound detector jacks.

Despite this ruling requiring cost of production adjustments "as a 
matter of law", despite the fact that in each comparison the home 
market model differed from the export model in one or more of the 
above enumerated examples, r o adjustment is made in the "fixed rate 
formula" for cost of produoi *n differences as required by law.

In its March 31, 1978 liquidations, Customs made comparisons 
in total ignorance of quantities sold. In the case of Sanyo, some home 
market models selected for comparison purposes were not sold at all 
during the relevant period. In a number of other cases, the home market
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models selected for comparison purposes were sold in quantities of less 
than 100 units during the relevant period. The calculations of foreign 
market value do not, therefore, make adjustments as required in sec 
tion 202 of the Act for differences in wholesale quantities and most 
certainly do not predicate the comparisons on sales of comparable 
quantities as required by section 153.9 of the regulations.
D. Even assuming, arguendo, that the application of the "fixed rate 

formula" were a lawful estimation of foreign market value under 
section 202 of the act, it is unlawful to apply it retroactively

The implications of the retroactive application of the "fixed rate 
formula" for Servco make it clear that even if the Treasury Depart 
ment and Customs Service were justified in adopting their new "fixed 
rate formula" for determining foreign market value (and as has been 
established above, they definitely are not) they still can not apply 
such a formula retroactively to determine that Servco owes dumping 
duties for any period prior to the adoption of this new formula.

It is well established that acts and omissions of agents lawfully 
authorized to bind the United States government and acting within 
the scope of their authority will work estoppel against the government. 
(Smale & Robinson v. United States, 123 F. Supp. 457 (1954); United 
States v. Certain Parcels of Land, 131 F. Supp. 65 (1955); Semaa-n v. 
Mumford 335 F. 2d 704 (1964); Le Savoy Foundation v. Commissioner 
of Internal Revenue 238 F. 2d 589 (3d' Cir. 1956).

The Treasury Department and Customs officials who reviewed the 
dumping submissions for the years 1971-1972 were authorized to bind 
the United States government and were acting within the scope of 
their employment when they approved the methodology utilized to 
determine whether or not dumping duties were due for the years 1971 
and 1972. After review of Sanyo's submissions, and verification 
thereof, the appropriate Customs officers directed that entries be liqui 
dated in accordance with published master "~«-s. Sanyo's entries were 
liquidated in accordance with these instructions and no dumping du 
ties were assessed on entries made during this period. Accordingly, 
Sanyo justifiably made crucial commercial decisions with regard to 
pricing and sales policies for televison receivers sold to the United 
States in reliance on Treasury and Customs approval of the methodol 
ogy utilized in its dumping submissions for 1971 and 1972 and advised 
its customers, including Servco, that it was not selling its television 
receivers at less than fair value.

Sanyo's overriding concern in making these decisions was to be sure 
that its sales were not made at less than fair value, so that it and its 
customers would not be faced at some later date with a massive bill 
from the U.S. Government for alleged dumpting duties. Naturally, 
Sanyo, therefore, carefully adhered to Treasury's and Customs' estab 
lished guidelines and past decisions concerning whether or not sales 
had been made at less than fair value.

Since the Treasury Department and Customs Service did in fact 
-^ermine that, under its guidelines and past decisions, Sanyo had not 
t,old television receivers at less than fair value, Sanyo reasonably con 
tinued to scrupulously comply with such established guidelines and 
past decisions as interpreted and as actually applied.
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Therefore, the government is now estopped from abitrarily and 
unilaterally determining, without even attempting verification, that 
subsequent dumping submissions are not sufficient for determining 
whether dumping duties are due for the time preiods covered thereby. 
The government is further estopped from abitrarily and capriciously 
utilizing its new methodology for calculating whether or not dumping 
duties are due on all entries made since May 1972.

Since the government in Le Savoy was properly prevented from 
assessing taxes retroactively based on an cntireljT valid reinterpreta- 
tion of the appropriate tax law, the Treasury Department and Cus 
toms Service may not assess dumping duties retroactively based on 
their incorrect and illegal re-interpretation of the Antidumping Act, 
1921, as amended.

The Treasury Department and Customs Service are further estopped 
from applying their new "Fixed Rate Formula'' by Reason of their 
failure to provide adequate notice of its implementation as required 
by the Administrative Procedure Act.

The Administrative Procedure Act (5 U.S.C. 551, et. seq.) ex 
pressly requires an agency to publish "ger eral notice of proposed rule 
making*' in the Federal Register not les^ than 30 days before that 
rule's effective date. (5 U.S.C. 553(b), (d).) The APA requirement 
rhat an agency must provide notice, before implementing new rules, 
or modifying existing rules, is mandatory/ and the right of an inter 
ested party to petition for the repeal of a rule "is neither a substitute 
for. nor an alternative to, compliance with the (APA's) mandatory 
notice requirements." Wagner Electric Corporation v. Volpe, 466. F. 
2(11013 (3d Cir. 1972).

While 'interpretative rules and general statements of policy" are 
exempt from the APA notice requirement, an examination of judicial 
interpretations of the APA regulatory scheme conclusively establishes 
that the government's adoption of its new "fixed rate" method of cal 
culating foreign market value is a rule making procedure in which 
notice is required.

Inasmuch as the Treasury dumping regulations are clearly "substan 
tive rules of general applicability" and the "fixed rate" commodity tax 
formula method of appraisement in effect repeals these regulations, or 
in the alternative constitutes an amendment or revision of the anti 
dumping regulations, Treasury was required to publish the commodity 
tax rule, prior to its implementation.

The application of a commodity tax formula first established in 1978 
to entries of television receivers made in 1972, Is. entirely improper and 
illegal as it violates the mandatory requirements of the Administrative 
Procedure Act.

For the reasons set forth above Servco urges that this Subcommittee 
contact the Treasury Department and Customs Service and urge 
them to nbandon their new and erroneous interpretation of the Anti 
dumping Act, 1921, as amended, and return to enforcing the Act, as 
they have in the past, in accordance with both the letter and spirit of 
the law.

Thank you for this opportunity to present our views.
Please note that we have no objection to the publication of this 

statement by the Subcommittee along with other comments received 
in this matter.

02-700—78——10
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SUAURETTS, PALEY, CARTER & BLAUVELT,
t\\w York, N.Y., April 14, 197S. 

lion. CHARLES A. VANIK,
e on. Trade, Corrwnittee on Ways and Mams, 
J'.C.

DE\R MM. CHAIRMAN*: On February 6, 1978. the Subcommittee on 
Tiado of the Committee on Ways and Means invited interested parties 
to submit recommendations on now the U.S. statute? 1 concerned with 
providing relief to domestic industries from ''unfair practices affecting 
import competition" might be amended or more effectively adminis 
tered to provide "more expendi'ious, effective and equitable relief."

This is- a topic of increasing importance, in this period of economic 
malaise, as an ever-growing number of domestic producers seek to 
lake advantage of these statutes as revised by the Trade Act of 1974, 
and the administrative mechanisms of the U.S. Government struggle 
to conform to the new statutory procedures.

We have closely followed the attempts by the agencies responsible 
for administering these statutes to deal with the new procedures man 
dated by the Tmde Act. and have observed the effects of these pro 
cedure- on domestic and foreign producers and on the commercial rela 
tions of the United States. We have attempted to reflect those observa 
tions in the comments submitted with this letter.

We, do not believe that significant amendment to the trade laws 
of the United States or to the administrative procedures which have 
evolved under them should be undertaken at this time. The multi 
lateral trade negotiations in Geneva are in a critical stage and must be 
concluded by January 1980. Any initiative of this kind now would 
undoubtedly be interpreted by our trading partners as an abandon 
ment of our commitment to work toward multilateral reduction of 
trade barriers, and could encourage increased protectionism at home 
and abroad to the net advantage of no one. Amendments and regula 
tory modifications should await the completion of the MTN and be 
considered in light of any agreements reached in Geneva. We do be 
lieve that major revisions to our laws should then be considered, and 
our comments are intended to give a general indication of what those 
revisions should seek to achieve. 

Respectfully submitted.
PETER O. SUHIMAX. 

GENERAL ISSUES

REVISION* OF U.S. TRADE LAW

A reorganisation and consolidation of the statutes dealing with 
import relief i? greatly needed. Included should be both those statutes 
»enerally characterized as dealing with "unfair" trade practices, as 
well as Sec. 201 of the Trade Act of 1974, the so-called ''escape clause". 
The interests of dome.>tic producers, importers, exporters and the 
American consumer would be, better served by the radical revision of 
pres-cut procedures and remedies. We would suggest that all petitions 
for relief from injurious imports, regardless of the alleged cause of 
ihe problem, be subject to a preliminary determination of injury by

1 The Antidumping: Act of 1021. ns amended ; Section 303. as amended and Section 337, 
ns iiiticndiMl. of the Turin" Act of IfiSO; Section 201 of the Trade Act of 1074.



237

the ITC. The Commission would report the facts and its conclusions as 
to the effect of imports on domestic producers, and the U.S. economy, 
without any recommendation for action. The single executive branch 
agency charged with the responsibility would then conduct an inquiry 
into what, if any remedy, would be appropriate jfiven the facts and 
tluv economic interests of the United States. Remedies available should 
include all of those presently provided by Sec. 201 arid 400 of the Trade 
Act of 1974: Sec. 303. as amended and Sec. 337, us amended, of the 
Tariff Act of 1930; and the Antidumping Act of 1921, ap amended.

Such a major departure from present statutory provisions would of 
course necessitate entirely new procedures, and could address the al- 
leged weaknesses in present law. Many of these problems would dis 
appear with the elimination of the necessity to demonstrate discrimi 
natory pricing, subsidization, or other unfair acts. Assuming however 
that the "unfair trade practice" statutes are to endure, listed below are 
responses to the specific issues which have been raised.

Sec. 337 should be amended to clarify the intent of Congress, as 
expressed in the legislative history of the Trade Act of 1974 (Senate 
Finance Committee'' Report on IT.R. 10710, Report No. 93-1298, page 
195.) that complaints involving factual situations falling within the 
H-opc of the Antidumping Act or the countervailing duty law should 
be referred to the Treasury Department for action, and further ITC 
consideration terminated. The Treasury has long experience in ad 
ministering those statutes and precedent exists to assist interested 
parties in understanding the substantive and procedural aspects of 
that administration. ITC attempts to expand unfair acts under the 
rubric of Sec. 337 to include "predatory pricing practices" and sub 
sidization by foreign governments have caused a chaotic situation. Xo 
statutory or administrative guidance exists to define these practices 
and importers :>nd foreign manufacturers are faced with duplicitous 
and extremely burdensome investigatory procedures on the barest 
evidence of wrongdoing. We have recently witnessed instances whore 
these businessmen have been almost simultaneously forced to defend 
themselves against procedures under the Antidumping Act, Sec. 337 
and Sec. 201 of the Trade Act. While the legal costs in initiating these 
actions arc minimal the burden of multiple defenses can itself drive 
efficient producers from our markets. In the interests of simple justice 
as well as economic rationality Congress must clarify this jurisdic- 
tional issue.

Beginning the ITC injury inanity at an earlier stage of the anti 
dumping investigation would place an unreasonable burden on im 
porters and exporters who would be required to defend themselves on 
the questions of price and injury, before different agencies simultane 
ously. On the other hand, in order to eliminate unwarranted ami 
wasteful procedures, which drain the resources of both interested par 
ties and government agencies, the Commission should be required 
within the first 60 days following Treasury initiation of all inves 
tigations to determine whether sufficient evidence of injury exists 
to warrant continuation of the proceedings. If this standard is not 
met Treasury should terminate its inquiry. While currently the law 
does provide for such a procedure in instances where the Secretary 
determines "substantial doubt" of injury to exist logically all cases 
should be subject to preliminary scrutiny so that unnecessary and dis-



238

ruptive inquiries can be quickly ended. We believe that extending the 
present 30 day period to GO days would allow the Commission to make 
a more meaningful analysis of the facts than is presently possible.

Congress should under no circumstances further restrict the overall 
time limits in these investigations. The necessity of conducting in 
quiries into complex fact situations both domestically and outside the 
United States puts a severe burden on investigating agencies and re 
quires time for communication with foreign and domestic producers, 
translation of documents, trips abroad and across the country to verify 
facts and, in many cases, government to government negotiations. 
Shortening these periods would simply require U.S. authorities to 
make arbitrary decisions, which would not be in our overall interest, 
interest. Furthermore, U.S. importers and businessmen who sell im 
ported products are entitled to the same due process as all other citi 
zens. Additional taxes or government regulation of their activities 
should not be imposed untfl they have had an adequate opportunity 
to understand and respond to the allegations made oy their competi 
tors. It should be kept in mind that the remedies under discussion 
here can be easily utilized by prospering American businesses as a 
means to harass competitors, monopolize U.S. markets and gain access 
to the trade secrets of other producers, all of the disadvantage of the 
American consumer and to the health of our economy. The U.S. Con 
gress and Government should not aid and abet such efforts.

Discretion now rests imth the Secretary of the Treasury to initiate 
d>(?aping and countervailing duty investigations. As a practical matter 
Treasury has rarely done so, depending upon domestic industry, which 
knows best whether imports arc effecting its markets, to complain when 
the circumstances seem appropriate. The threshold level of evidence 
necessary to precipitate an investigation is not high and Treasury and 
Customs staff work with businessmen in perfecting their petitions. 
Generally a lesser degree of preliminary evidence is required from 
Hiiail businessmen, without recourse to legal specialists, than from 
large industries with access to Washington-based lobbyists and trade 
associations. This system works fairly well—as the high level of initia 
tions over the past several years amply demonstrates. Congress ought 
not insist that the U.S. Government on its own initiative, decide when 
to intervene in the marketplace, creating the attendant uncertainties 
of an investigation, when the industry most concerned has not felt suf 
ficiently discomforted to raise a complaint. The government's limited 
resources should better be expended on those matters where there is 
more likely to be a real problem—that is where help has been sought 
by those claiming injury.

" The judicial review procedures contained in the Trade Act of 1974 
have already led to a series of cases, now pending in the courts, which 
could redefine the term "bounty or grant" in the countervailing duty 
law as it has been understood "for the past eighty years. Further ex 
pansion of those review provisions ought not be undertaken lightly. 
An Administration supported proposal has recently been introduced 
(S. 2857) which recommends far reaching modifications in the juris 
diction and procedure:.* of the Customs Court. We trust those provi- 
pions will be fully dissected and analyzed as this bill is considered. In 
general wo believe that a basic principal of such legislation should be 
to assure that access to the courts for review of administrative deter-
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initiations -whether positive or negative, will be available equally, both 
as to timing and substance, to the domestic petitioners and to the im 
porters ana foreign producers.

ANTIDUMPING ACT

In addition to the comments above which deal with the Antidumping 
Act we have again responded to the specific issues raised by Chairman 
Vanik's Press Release of February 6. One general comment seems 
appropriate. It has been accepted heretofore that the objective of this 
act is remedial not punitive, and in fact the courts have so interpreted 
the law. The law should seek to prevent future injurious sales at less 
than fair value, not to penalize for past practices. Any proposed 
amendments to this act should therefore be viewed from that 
perspective.

The threshold of evidence which must be provided by petitioners to 
cause the initiation of an inquiry is a most difficult line to draw. Inves 
tigations disrupt normal trade flows from their onset and thus should 
not be commenced without a showing of good cause. On the other hand 
too high a threshold may effectively preclude relief, especially to small 
businessmen without the resources to obtain detailed foreign market 
information. As imperfect as it may be, the discretion and good judg 
ment of the official charged with administering the law is the only 
effective means of avoiding these pitfalls. Alleged abuse of that dis 
cretion is of course subject to judicial review.

Cost comparison—as opposed to price comparison—is not originally 
a dumping concept but was added to the law by the Trade Act of 1974. 
The Congress provided little guidance in that statute and in the legis 
lative history as to how "cost of production" is to be calculated. Asa 
result there has been confusion and uncertainty in administering the 
provision and a significantly expanded burden on the limited resources 
of the Customs Service in conducting these extremely complex in- 
cjuiries in foreign countries. All petitioners seek to turn antidumping 
investigations to cost of production calculations. Foreign producers 
have been reluctant to turn over their most closely held industrial 
secrets to U.S. authorities who are subject to the Freedom of Informa 
tion Act and the discovery procedures of the U.S. Courts. No producer 
wants to give up this kind of data. Recently U.S. petitioners have re 
fused to give their C.O.P. to Treasury upon request to aid in determin 
ing what foreign C.O.P. might be!

Rather than amend the provision to provide more precision to its 
terms it would make more sense to delete if from the act altogether, 
returning the law to its pre-Trade Act form which defined sales at less 
than fair value in terms of price. This is a complicated enough calcula 
tion, but one with which U.S. authorities have some experience, and a 
concept which has been internationally sanctioned. The cost of produc 
tion analysis is really unnecessary. No producer can sell in all markets 
below production cost for anything more than the briefest of periods— 
unless ne is being subsidized. The problem therefore is best dealt with 
by either 1) extending the period for price comparisons in appropriate 
cases, or; 2) initiating countervailing duty investigations to determine 
whether subsidies exist.

32-760—78——17
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The proposal for the retroactive withholding of appraisement, and 
deposit of estimated duties in lieu of bonding following preliminary 
determinations are suggestions which seek to convert the act into a 
punitive statute. These are financial sanctions not intended to prevent 
future sales at less than fair value, but to impose a crushing burden 
on importers and foreign producers so as to discourage them from com 
peting in the U.S. market. Holding importers liable for the payment 
of additional duties on products already physically imported and in 
troduced into the commerce of the United States cannot in any way 
affect future pricing practices—except by bankrupting the business 
men concerned, thereby precluding any future com petit •, Similarly, 
requiring the deposit of estimated duties, rather than the} oduction of 
bonds, while the investigatory process goes on, would put many im 
porters in such a precarious financial position as to drive them out of 
business. There can be no justification for such a requirement. The 
revenue is adequately protected by the bonding procedure and the 
potential liability will in most cases cause immediate price adjustments. 
Anything further smacks of rank protectionism.

Neither the Antidumping Act nor countervailing duty law ought 
to be applied in cases of imports iroin so-called "state controUed- 
economy countries" These laws are based on market concepts of pric 
ing and the distinction between the private and public sectors. Neither 
concept has meaning in non-market economies where prices are set 
administratively and do not reflect real costs, where currencies are 
not convertible, and the government is indistinguishable from enter 
prises engaged in the production of goods and services. As a result 
fictitious price and cost comparisons of one sort or another must 
be resorted to in order to fit the square peg of the Socialist economies 
into the round hole of U.S. "unfair trade practice" statutes. Alter 
natives should be explored, including vesting discretion in the Secre 
tary of the Treasury to refer all petitions under these statutes to the 
ITC for consideration under Sec. 406 of the Trade Act of 1974, when 
ever he finds it appropriate to do so.

The present long delays in the assessment process following a dump 
ing findings are frustrating and burdensome to all concerned, and lead 
to coii.x lamts that the Treasury and Customs are not administering 
the law as it was intended. In reality the statutory scheme breaks down 
when there are a high number of dumping findings, as there have 
been since 1970. Assessment, if thoroughly performed, entails in effect 
a new fair value investigation for each time period under scrutiny. 
Since present Treasury policy requires a period of two years follow 
ing a finding with no sales at less than fair value, Customs is being 
asked to perform at a minimum a task four times greater than the 
normal SLTFV inquiry—which typically covers a six-month sales 
period and takes nine months to complete. By analogy the assessment 
process for the fii-st two years following a finding should be completed 
only 36 months later—•five years after the finding! At the end of 1976 
there were 61 dumping findings in effect Eight findings were added in 
1977. Many of these cases include large numbers of individual foreign 
producers each of whose sales must be, in theory, analyzed. It has been 
estimated that at present Customs must prepare on a continuing basis 
master lists for approximately 500 different producers. Until recently 
this task had to be performed by the same small group of about a
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dozen operations officers charged with carrying on current dumping 
and countervailing duty investigations (which must be completed 
within statutory time limits).

If this assessment process is to be conducted in a serious and timely 
fashion Congress and the Executive Branch must be prepared to vastly 
increase the resources devoted to the effort. Legislating time limits will 
only exacerbate the problem and result in inaccurate and arbitrary 
analyses.

It is interesting to note that of the some 70 findings outstanding at 
the end of 1977, only 14 pre-date 1970. Of course many older findings 
have been revoked, but it is also true that previously a much more 
flexible "price assurance" policy was in effect. If SLTFV were found 
producers were encouraged to adjust prices, give assurances of no fu 
ture sales below fair value, and the antidumping procedure was termi 
nated (on the theory that the statutory objective had been 
accomplished). Under pressure from those who belieA-ed this procedure 
was too lenient to foreign producers, and provided no monitoring of 
their future price behavior, the Treasury radically revised its price 
assurance policy. In May 1970 two changes were made. First, inves 
tigations would no longer be terminated with a negative SLTFV de 
termination when price assurances were received, but only discontinued 
with a requirement for continued prices monitoring by Customs. 
Second, price assurances would only be accepted when margins of 
sales at less than fair value were "minimal." Minimal margins were 
interpreted as no more than about one percent on a weightea average 
basis (that is, for example, margins of 50 percent on 2 percent of 
sales, or margins of 1 percent on 100 percent of sales). While this 
definition has been expanded slightly over time, it is basically still 
the benchmark used to determine whether a discontinuance is 
appropriate.

With the benefit of hindsight, it is clear that while the former modi 
fication made sense, the standard adopted in the latter was far too 
inflexible. Those familiar with fair value investigations know that the 
mathematical margin for error alone far exceeds 1 percent—5 to 10 
percent is closer to the mark. Furthermore, keeping in mind the re 
medial objectives of the statute, why impose any numerical limitation 
on the acceptance of price assurances? The only test ought to be the 
Secretary's satisfaction that foreign producers intend to abide by a 
commitment on future pricing. Such a commitment, coupled with rea 
sonably thorough monitoring of those prices by Customs, should ac 
complish the statutory objectives without requiring the assignment of 
hundreds of officers or the adoption of a so-called "across-tlie-board" 
assessment procedure to keep the assessment process current. A flexible 
price assurance policy would also greatly reduce the pressure on the 
Secretary to discontinue cases because of "special circumstances," al 
though that option should still be available to him in those rare in 
stances where conditions change radically following the initiation of 
an investigation, making its continuation inappropriate. The reason 
ableness of that determination is of course subject to judicial scrutiny.

COUNTERVAILING DUTY LAW

The substantive portion of what is now Sec. 303 of the Tariff Act 
of 1930, as amended—the so-called countervailing duty law—was en-
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acted in 1896, in a far less-complex world. The concept was flimple: 
The U.S. was adopting high tariffs to protect American industry from 
European competition. The Congress enacted this provision to prevent 
iorcign governments from offsetting those tariffs through subsidies 
("bounties or grants") to their export industries. For this reason no 
proof of injury was required before additional duties, to in turn offset 
the subsidy and presumably return the competitors to the status quo 
ante, could be imposed. However, the law was only applicable to 
dutiable imports.

In the intervening years there have been a number of developments 
which have made this statute a major source of conflict between the 
"U.S. and its trading partners, and of questionable validity as a means 
of insuring equity in international trade.

First, U.S. tariff rates have declined greatly as'the result of suc 
cessive rounds of multilateral trade negotiations, under GATT 
auspices, in the past three decades. The original statutory concept is 
therefore called into question.

Second, the -\yorld's trading nations, including the U.S., have agreed 
that countervailing duties ought to be applied only after proof of 
injury. The U.S. is excused from abiding by this agreement since our 
law pre-dates the agreement.

Third, the Congress by amendments to the law in the Trade Act 
of 1974, severely limited the discretion of the Secretary of the Treas 
ury by imposing strict limitations on procedures under the statute. As 
a result all allegations of contravention must now be the subject of a 
determination, which is in turn subject to judicial review. The basic 
economic and fiscal programs of foreign governments have thus come 
under scrutiny by U.S. Courts.

Finally, the distinction between the private and public sectors which 
may have seemed quite clear 80 years ago, becomes less discernible 
day by day. All governments including the United States, engage in 
activities which can be interpreted as constituting "bounties or grants" 
under the plain meaning of the statute. To cite a few examples DISC, 
EX-IM Bank lending, CCC sales of agricultural commodities, Com 
merce Department export promoton activities, Research and Develop 
ment assistance to defense-related industries, CONRAIL operations, 
and the various industrial development programs operated by the 
Federal government, the fifty states, and Puerto Kico all would be 
countervailable under U.S. law, without any showing of injury to 
domestic industry, if engaged in by a foreign government. Fortunately 
no foreign government applies their law as we apply ours.

Any attempt by the U.S. to unilaterally define the meaning of 
"bounty or grant" or otherwise modify the law at this time would 
fatally undermine the attempt now underway in Geneva to reach anew 
Intel-national understanding on the use of subsidies, and the measures 
importing countries can legitimately take to protect their industries 
from them. Should this exercise fail it will then be incumbent upon 
the U.S. Congress and Executive Branch to examine the law and 
makp whatever modification seem appropriate. We would recommend 
against any attempt to statutprily define "bounty or grant" as being a 
rather futile exercise. Experience has shown that governments have 
unbounded imagination in devising ways to assist tneir citizens. Any 
definitional attempt would be almost certainly either too broad, or
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too narrow. The addition of an injury provision to the law would 
greatly simplify this problem, and bring our procedures into con 
formity with the international standards, while making a great deal 
of economic sense. The nature of that provision should await the 
outcome of a detailed analysis of ITC determinations of injury under 
the Antidumping Act, the escape clause and Sec. 337 with a view 
toward making all these provisions more objective and their ad 
ministration predictable.

SPECIALTY TOOLS & FASTENERS DISTRIBUTORS ASSOCIATION,
Elm Grove, Win., May 11, 1978. 

Mr. JOHN M. MARTIN, Jr.,
Chief Counsel, Committee on Ways and Means, House of Representa 

tives, Washington, D.C.
DEAR MR. MARTIN: Congressman Vanik has called for interested 

parties to submit recommendations on how U.S. laws and regulations 
should be amended to provide relief for domestic industries from 
unfair practices affecting import competition. The competitive situa 
tion our industry faces on imports is so complex and bizarre that it 
nearly defies understanding. We certainly can't propose a solution but 
we can very clearly state the problem and hope someone on the Com 
mittee can determine the most appropriate action.

STAFDA is a relatively new national trade association representing 
distributors ami manufacturers/suppliers of specialty tools and fasten 
ing systems for the construction industry. These products include 
portable electric tools, powder-actuated tools (PAT), concrete an 
chors, diamond drilling, carbide bits, power nailers and related lines. 
STAFDA presently has 150 distributor and 73 manufacturer members. 
Distributors are mostly small independent businessmen with average 
annual sales in the $l-!1/£ million range. However, our manufacturer 
members include some large firms like Black & Docker, Skil, Rockwell 
und others. Traditionally, our members have served the construction 
industry in supplying the products I've mentioned.

Beginning in the early 1970's, a new competitor began to flex his 
marketing muscle using a direct sales force to call on jobsites and sell 
products similar to ours. That company, Hilti Inc., built their sales 
programs around PAT. The Hilti U.S. headquarters is in Stamford, 
CT. However, they are a subsidiary of a multi-national corporation 
headquartered in Schaan, Liechtenstein where corporate income taxes 
are reportedly 2 percent of profits. Hilti is that "nation's" largest 
employer and was recently featured prominently in a film NBC-TV 
Week-end did on Liechtenstein.

Operating from this enormous tax shelter, Hilti developed a very 
formidable game plan. They manufactured PAT products in Liech 
tenstein and sold them through some "arrangement" with Switzer 
land to overseas subsidiaries. The parent would charge the subsidiary 
as much as the market would bear to maximize the flow of money back 
to Liechtenstein where it was virtually tax-free! Since it would be 
self-defeating for the U.S. subsidiary to produce a profit subject to 
50 percent tax, Hilti U.S. could be happy to run a break-even opera 
tion. That strategy could probably be confirmed by a check of IRS 
records.
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With tho leverage gained in PAT sales, Hilti then began feeding 
related construction products into their marketing system. This in 
cluded rotary hammers, carbide bits, anchors, diamond drilling, 
threaded fasteners and air nailers—all products competitive to our 
members. Some of these products were obtained through U.S. acquisi 
tions or private label but the backbone of the business continues to be 
the products brought in from Liechtenstein.

As you might suppose, Hilti's impact on the relatively small market 
for specialty construction products was devastating. Their U.S. sales 
in 1977 were reportedly $82 million. Knowledgeable industry sources 
place their market share at 44 percent on PAT: 30 percent on anchors; 
f>0 percent on rotary hammers and significant penetration on other 
lines as well. And their share of market keeps climbing.

This diluting of the market has raised havoc with U.S. distributors 
nnd manufacturers. Companies have closed and jobs have been lost. 
Among the four most active U.S. manufacturers of PAT, two have 
been sold, one is negotiating to sell and the other has discontinued 
domestic manufacturing in favor of imports.

Perhaps the crowning indignation is that Hilti's largest contractor 
customers build power plants, waste treatment plants, water treat 
ment plants and other projects financed by U.S. taxpayers! One final 
and cruel twist of the knife is that duty rates on PAT products have 
actually declined the past ten years while Hilti has been gobbling 
the market. Here are the numbers:

0)747500—Power actuated hand tools and parts . . . duty rate now 
4.5 percent (was 8 percent in 1968). Imports from Switzerland in 
1970 were $3.720,000; in 1975 $3,727,000 and in 1974 $4,079,000.

67461500—Unthreaded drive pins for power actuated tools ... duty 
rate is 0 percent. Imports from Switzerland for 1976 were $4,442,000; 
in 1975 $3,622.000 and, in 1974, $4,079,000.

6461700—Threaded drive pins for power actuated tools . . . duty 
now 7.5 percent (13 percent in 1968). Imports from Switzerland 
totalled $899.000 in 1976; $701.000 in 1975; and, in 1974, $787,000.

They also brought in .25 and .27 caliber products but the FT-246 
book had the 7309000 control number broken into 8 sub-categories 
for rifles, shotguns and pistols and I could not determine the correct 
category for the Ililti items. But there is no reason to believe the horror 
story doesn't continue on powder, carbide and anchors. Consider tools:

6832020—Hand-controlled tools with a self-contained electric motor 
(power tools) ... duty rate 5.5 percent. In 1976 there were 67,632 units 
imported from Switzerland with a value of $8,628.000. In 1975 the fig 
ures were 35.405 for $5,807.000 and in 1974 it was 38,174 units worth 
$4,351.000. That is literally 50 percent of the market for Rotary 
Hammers!

So that's the story. You tell us what to do about it because our 
little association doesn't have anybody clever enough to even under 
stand the slick deal put together by Swiss bankers and Liechtenstein 
attorneys ... or how our hired representatives in Washington let it 
all happen. Polish golf carts? Here's an entire U.S. industry ravaged 
by a "nation" out of a Victor Herbert operetta!

And if you wonder how something like this could get so out of hand 
before someone cried "foul,'' it's because the free traders in Wash 
ington have made businessmen feel like 'cry-babies' when they com-



245

plain. There must bo a generation of legislators who no longer give 
a damn about who pays the bills in this country.

If you want expert testimony, we have an industry full of volun 
teer witnesses. 

Sincerely,
MORRIE E. HALVORSEX,

Executive Director.

STEEL SERVICE CENTER INSTITUTE,
Cleveland, Ohio, May 8, 1978. 

Mr. JOHN M. MARTIN, Jr.,
Chief Counsel, House Committee on Ways and Means, 
Washington, D.C.

DEAR MR. MARTIN: The Steel Service Center Institute, which is a 
trade association of nearly five hundred active members which are 
located in virtually all sections of the United States and which handle 
nearly 20 percent of all steel used in this country, is seriously con 
cerned about the ability of our trade laws to adequately meet the many 
problems which continue to rise in international trade relations.

Let me assure you we do not speak as an organization which lacks 
an interest in or which is unaware of the vital importance of interna 
tional trade to the well-being of our economy. Our members sell a very 
substantial amount of foreign-produced steel and many will and must 
continue to do so for their continued vitality. We have foreign mem 
bers in our organization, and a number of our service centers are 
owned by foreign interests, although the majority of service centers 
are privately owned small businesses.

Wo have been in consultation with officials of the Department of the 
Treasury and related agencies of the government, and we have ex 
pressed to them our serious reservations not only about the trigger- 
pricing program, but about the ability of the government to effectively 
administer the terms of our trade laws so as to assure protection 
against unfair foreign competition. We have consistently stated, how 
ever, that despite our reservations about the trigger-pricing program 
we will do all in our power to help it succeed.

If indeed the Trade Act of 1974 and its earlier related legislation 
were designed to establish fairness and equity in our international 
trading relationships and to safeguard American industry and labor 
against unfair and injurious import competition, the plain fact is, 
that in these days of instantaneous communications and accelerated 
transport, the cumbersome procedures which must be followed under 
present laws do not enable one to obtain timely relief.

It is our view that a number of basic revisions of the current laws 
should bo considered which would give the Executive Branch agencies, 
such as Treasury and the International Trade Commission, a greater 
degree of latitude and administrative discretion in the handling of 
complaints and requests for relief, while still affording protection to 
the rights of our trading, partners and avoiding unfounded allegations 
of outright trade protectionism.

To achieve the objectives we believe are needed, we urge the Ad 
ministration and the Congress to consider seriously certain revisions 
of our Trade Laws which would, in our view, modernize our trade 
relations. Such revisions should include:
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(1) Changes which -would enable Treasury to speed up t <e final de 

cision in antidumping cases:
For example, Congress might be asked to consider requiring the 

Treasury to assess a bond on the item(s) being imported at allegedly 
unfair prices as soon as the Secretary has determined affirmatively 
that he will initiate an investigation as to whether the material in 
question is being sold in the United States at less than its fair value 
(within 30 days after tue filing of an antidumping petition).

If after a lull ii vestigation the dumping charge is found to be 
groundless, the government should reimburse the importer of record 
for the costs incurred in securing the bond plus a reasonable rate of 
interest on the money expended for the bonding process.

The antidumping petition filed with Treasury need contain only the 
minimum data to make a prima facie case of dumping and should not 
subject the petitioner to a lengthy and exorbitantly expensive data- 
collection process. The responsibility and costs for all further action 
after the petition is filed and the affirmative determination is made by 
Treasury should be borne by the government.

(2) Considerations which relate to the importation into the United 
States of materials as products produced of manufactured abroad by 
industrial entities owned by a foreign government, or by a quasi-gov- 
ernment entity either wholly or substantially:

For example. Congress might be asked to consider denial of access 
of such materials or products to the U.S. market unless it can be proven 
to the U.S. Government's satisfaction that such public ownership has 
not per se created unfair competition vis-a-vis items produced in the 
United States under our free enterprise system. The use of the counter 
vailing duty technique under Section 303 (Tariff Act of 1930), with 
the imposition time foreshortened as in item 1 above, would result in 
an effective deterrent.

If the action proposed above might be considered internationally in- 
feasible or administratively unworkable, restrictions such as quantita 
tive limitations in the nature of orderly marketing agreements might 
be negotiated between the United States and the foreign government, 
so as to restore equitability in the market.

(3) Considerations adding penalty provisions to the Trade Act: 
We believe that the Trade Act should provide for penalities to be 

imposed on the importer of record if clumping is proved, as well as 
upon the exporter of the material to the United States of his guilt is 
proven. Such penalities should include not only monetary fines, but 
also the denial of access to U.S. markets for specified periods. The 
absence of penalty provisions in the current law invites continued un 
fair trade practices.

Itjta our view that sufficient authority exists under the present law, 
or, if deemed not currently available, should be made available by the 
Congress to permit immediate response by the President and the 
Special Trade Representative to unfair practices of foreign govern 
ments such as foreign import restrictions, nontariff barriers, export 
subsidies, and the like. The imposition of additional duties, the with 
drawal of trade concessions or the establishment of trade barriers 
similar to those imposed by the foreign government would, in our 
judgment, result in a fairer movement of goods between nations.
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Finally, we support an expansion of the Buy American provisions 

of existing law to those procurements by state and local governments 
whenever such purchases are made with Federal funds. "While this ex 
pansion of the Act might evoke a threat of retaliation by our trading 
partners, we understand that every major world trading partner which 
might retaliate has buy-national practices and procedures more restric 
tive than our Buy Ainerican Act. Additionally, nearly one-third of 
out states, includng a number of major exporting states, have enacted 
domestic preference laws or regulations. We believe the threat of re 
taliation to be unfounded.

In conclusion, let me once again emphasize our interest in the main 
tenance of a high level of international commerce and in the prompt 
and effective enforcement of "U.S. trade laws. It is our view that these 
goals are not mutually inconsistent, but, on the contrary, are in accord 
with the views of Congress and this Administration. 

Sincerely yours,
ROBERT G. WELCH, President.

TANAKA WALDERS & RITGER, 
Washington, D.C., May 12,1978. 

JOHN M. MARTIN, Jr., Esq., 
Chief Counsel. Committee on "Ways and Means, 
U.R. House of Representatives, 'Washington, D.C.

DEAR MR. MARTIN : This letter responds to the invitation of Repre 
sentative Charles A. Vanik, Chairman of the Subcommittee on Trade 
of the Committee on Ways and Means, in PR No. 37, dated February 6, 
1978, to submit recommendation on how U.S. laws and regulation 
should be amended "to provide more expeditious, effective, and equit 
able relief for domestic industries from unfair practices affecting im 
port competition."

This letter is not submitted on behalf of any particular client, but 
rather by this firm in its capacity as a practitioner in the international 
trade field.

GENERAL OBSERVATIONS

We believe the interests of the United States are served best by in 
ternational trade laws which take into balanced account the concerns 
of the American producer who uses American raw or semi-finished ma 
terials; the American producer who uses foreign raw or semi-finished 
materials; the employees of such producers; and the American con 
sumer. That those producers seek export markets for their products 
cannot be overlooked.

There must be rules for conducting international trade and those 
rules must be fair to all.

We shall comment first on the items which PR No. 37 identifies as 
issues which have come to the Subcommittee's attention and, second, 
additional topics which we recommend to the Subcommittee's attention. 
The additional topics are offered as part of our comments on the Sub 
committee's issues and summarized at the end of this letter.
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I.
GENERAL ISSUES

1. Possible replacement of existing laws by a single statute and/or 
administrative procedure for petitions dealing with all unfair trade 
practices whatever their cause—

We assume that "existing laws" refers to the Antidumping Act, 
1921, as amended; the countervailing duty law, section 303 of the 
Tariff Act of 1930, as amended; the "unfair methods of competition in 
importation law," section 337 of the Tariff Act of 1930, as amended; 
and the "responses of foreign export subsidies" statute, section 301 of 
the Trade Act of 1974.
Conclusion

As we attempt to show in the ensuing discussion, the diverse nature 
and purpose of the four statutes cited demonstrates that a single 
statute to replace all of them would be unnecessary and improper.
Antidumping Act

The Treasury phase of an antidumping proceeding is essentially an 
exercise in applying technical rules to complex factual situations. The 
rules are not unlike those applicable to the valuation of imported 
merchandise for ordinary duty purposes which the U.S. Customs Serv 
ice employs in literally millions of cases each year. As the Subcom 
mittee knows, in 1958 Congress expressly conformed the Antidump 
ing Act and section 402 to the extent appropriate to the purposes of 
each law.

The ITC's injury determinations in dumping cases appear to be the 
product of t he economic judgment of individual commissioners, with 
a quasi-legislative hearing held in the process.

The purpose of the Antidumping Act is to neutralize injurious 
price discriminations by the imposition of antidumping duties. And 
it is not per se "unfair" to sell goods to the United States at "less than 
their fair value." Situations can easily be imagined when the practice 
of selling at LTFV should be encouraged. E.g., domestic shortages; 
virtual monopoly in U.S. held by domestic manufacturers and con 
sumers are paying prices which are far too high.

The impact of policy factors is minimal or nonexistent in the LTFV 
phase of the typical dumping case, although there are exceptions, the 
automobile investigations of 1976 being the outstanding example.
Countervailing duty law

Matters arising under the countervailing duty law nearly always 
involve questions of whether a foreign government has bestowed a 
bounty or grant on products exported to the United States. This con 
trasts sharply with the antidumping law and section 337 under which 
the activities of private parties are challenged. Therefore, it would be 
inappropriate to circumscribe the decision-making process in counter 
vailing duty cases with the same types of proceedings which may be 
otherwise proper (though different from each other) in antidumping 
or section 337 investigations. Moreover, because of the nature of the 
decision itself, the scope of judicial review of countervailing duty deci 
sions of the Secretary of the Treasury or the ITC is much broader 
than it is in antidumping or in section 337 matters.
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Section 337

The Trade Act of 1974 converted section 337 cases into full hearing 
proceedings to be conducted under the minimum requirements of the 
Administrative Procedure Act. (See infra for comments; directed at 
details of section 337.) Changes in section 337 clearly seem in order but 
the types of issues with which the statute is (or should be) concerned 
are narrow and policy concerns should not enter the process at the 
ITC level.
Section 301

Section 301 is in aid of the exercise by the President of his constitu 
tional power to conduct foreign affairs and is of a different order than 
the other statutes in question. It is a "policy" statute in contrast to 
statutes having the "technical" characteristics common to the anti 
dumping act, section 337 and, to a somewhat lesser degree, the coun 
tervailing duty law.

2. Resolution of overlapping or conflicting jurisdictions between the 
Department of the Treasury and the International Trade Commis 
sion, particularly in antidumping and section 337 cases—

The law should be amended forthwith to reflect positively the Con 
gressional intent in the Trade Act of 1074 in enacting section 337(b) 
(3) that the broad authority of 337 would not be exercised by the ITC 
in matters involving antidumping and countervailing duties (19 
U.S.C. 1337(b)(3)).

A draft of a language is attached (Attachment A). It is designed 
to eradicate all perceived technical impediments to carrying out fully 
the plain Congressional intent. It would not divest the ITC of juris 
diction; it would prescribe standards for the exercise of statutory 
authority.

3. Coordination of unfair import practices provision with other 
statutes dealing with prevention of unfair methods of competition, 
such as antitrust laws—

We respectfully suggest that the section 337 function should be 
transferred to the Federal Trade Commission, as proposed by 
ILK.——.

This would free the ITC from encumbrances of the quasijudiciai 
process of the APA and permit it to concentrate its resources on the 
enormous task for which it was established and for which it, among 
all agencies, is best equipped—independent advice and recommenda 
tions about a myriad of economic matters affecting international trade 
and its economic impact on domestic industry.

The FTC on the other hand is the independent agency with the 
greatest experience in addressing unfair methods of competition and 
doing so in the atmosphere of the quasi-judicial hearing process.

In" the alternative, if the section 337 responsibility is to remain with 
the ITC. we should suggest consideration of the following changes in 
the statute:

(a) Give the ITC discretion to refrain from opening an investiga 
tion and to close one after it has been opened without reaching a final 
decision.

(b) Provide that interested persons may file petitions alleging viola 
tions, but once the ITC decides to initiate a proceeding, the petitioner 
no longer plays a role. Section 337 should not be a vehicle for resolv 
ing private disputes; if the ITC initiates a proceeding it should
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prosecute the matter and be vested with the usual "prosecutorial 
discretion."

(c) The ITC's jurisdiction should be limited as under (2) above and 
its proceedings should be coordinated with FTC and the Department 
of Justice, as appropriate, under formal interagency agreements like 
those under which the latter agencies operate today.

(d) The statutory time limits for completion of investigations un 
der 337 should be eliminated because they are incompatible with tra 
ditional notions of due process and with quasi-judicial (proceedings.

4. More expeditious time periods for reaching determinations in 
cluding possible concurrent rather than consecutive 3 month final 
treasury dumping and ITC injury determinations and the inclusion 
of time limits for making determinations in section 301 cases—

(a) In 1972 Treasury for the first time adopted formal time limits 
for actions in antidumping proceedings. Less than two years later, 
the Trade Act of 1974 reduced those time limits by some three months.

The pendency of an antidumping proceeding does not improve the 
business position of the foreign companies and U.S. importers con 
cerned. And, typically, they have no desire to prolong the investiga 
tions. Naturally, they strive for a result which absolves them of dump 
ing charges.

One hears much about speedy relief for domestic industires, but the 
fact is the very existence of the dumping investigation itself can, 
and often does, disrupt trade in the product affected, or stop it entirely. 
On the other hand, principles of fair play and the inherent complex 
ities of making the necessary "apples with apples" comparisons de 
mand that the true facts be obtained (they are rarely, if ever, avail 
able to the complaining domestic industry) by the Customs Service, 
verified by Customs, analyzed and appropriate decisions made.

Quite simply, all this takes time. Tne facts are abroad and they are 
not in precisely the form that Customs wishes to have them, so they 
must be extrapolated from records, etc.

We doubt that there has beer enough experience with the time 
limits of the 1974 Trade Act to judge whether they always or usually 
provide enough time for a reasoned decision, or not time enough. We 
suspect that the limits generally are adequate. We note, however, that 
a recent change of procedure by Treasury of affording "disclosure 
conferences" to domestic producers and foreign exporters only after 
a decision has been made whether to withhold appraisement probably 
will cause problems.

The problems could arise because not until the disclosure confer 
ences will either the domestic producers or the exporters know how 
the Treasury arrived at its tentative determination. Once the tenta 
tive determination is made, Treasury must make its final decision 
within three months; precious little time in a complex case when it is 
learned in the disclosure conference that additional data must or should 
be obtained, verified, and analyzed. However, the Treasury's statutory 
authority to extend the time for making decisions for up to three 
months is unavailable aftor the tentative determination has been made. 
We believe Ihe law should be amended to give Treasnrv the option of 
extending the investigative period by up to a total of three months, 
bv published action taken any time before the final LTFV determina 
tion has been made.
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(&) Although the concept of simultaneous injury and LTFV in 
vestigations is embodied in the International Antidumping Code, it 
has not been implemented fully by U.S. legislation for a number of 
reasons, some presumably having to do with efficient use of ITC re- 
sourcos, others grounded on the severely limiting substantive effect 
which the absence of a Treasury LTFV determination would have 
on the ITC's ability to make its statutory determination as to whether 
injury is "by reason of the importation" of merchandise sold at LTFV. 
The Subcommittee knows the magnitude of the margins themselves 
is often crucial in this connection. The ITC cannot determine the 
competitive effect of LTFV sales until it receives advice from Treasury 
as to which products were sold at LTFV, which exporters are selling 
at LTFV and which were not, the percentage of imports that were 
sold at LTFV and the extent of the dumping margins. Therefore, we 
would recommend against fully concurrent injury and LTFV 
investigations.

(c) As slated earlier in this letter, section 301 appears to be a "pol 
icy" statute, augmenting the President's constitutional foreign affairs 
powers. Accordingly, we believe that no additional time limits should 
be imposed on proceedings under that section.

5. Initiation of dumping and countervailing duty investigations by 
the Secretary of the Treasury—

The Secretary of the Treasury has all the statutory authority he 
needs to initiate antidumping or countervailing duty investigations 
without a petition from domestic interests. We would respectfully 
suggest that the reasons why the Secretary ordinarily does not initiate 
such investigations again were reviewed and accepted by the substan 
tive committees of the Congress during consideration of the Trade 
Act of 1974.

6. Judicial review procedures, including review of negative ITC 
injury determinations in dumping and countervailing duty cases—

The appropriate statutes should be amended to remove any doubt 
as to whether the Customs Courts have authority to review negative 
ITC ini'ury determinations in antidumping and countervailing duty 
cases. Congress apparently has decided that the Courts should have 
that authority. In respect of dumping, the issue is raised in a case 
presently before the United States Customs Court. SCM v. United 
States.'1

In addition, the appropriate statutes should be amended to permit 
foreign exporters and importers of merchandise of the class or kind 
covered by a "finding" of dumping to obtain judicial review of the 
finding without waiting for many months or years to file a protest 
against the assessment of dumping duties or individual entries. The 
amendment should provide that the United States Customs Court 
shall review such findings on questions of law only, upon notice filed 
with the Secretary of the Treasury within 30 days after the finding 
is published in the Federal Register and upon summons filed with the 
Customs Court within 30 days after the Secretary publishes notice 
of such desire to contest in the Federal Register. In essence, the pro 
cedure would be patterned after the judicial review of negative dump-

1 On May 11, 1978 the Customs Court decided tbat it had jariidlctlon to review negative 
ITC injury determinations. SCM v. United Statet, CRD 78-02. Still the law should be 
•mended to make these important Jurisdictional matters clear and precise.
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ing determinations allowed by the addition of new subsection (d) 
to section 516 of the Tariff Act of 1930, as amended, by the Trade 
Act of 1974 and should be adopted in keeping with the Congressional 
desire to give domestic producers rights to judicial review equivalent 
to those given importers as reflected in 516 (d), supra.

Like judicial review of negatives, these cases should be given prece 
dence by the statute. After all, it is possible that invalidating errors 
of law were committed by Treasury or the ITC in their determinations 
leading to a finding. Examples of such potential errors can be sup 
plied. The opportunity to seek a prompt decision by the Court as 
to whether such errors were committed would not only bring fair 
results more quickly and remove burdens on trade adopted without 
compliance with the law, but also would avoid unnecessary further 
expense to the government and the parties.

II.
ANTIDUMPING ACT

Before offering any comments on the Antidumping Act issues, wo 
wish to call the Subcommittee's attention to excerpts from a 1957 re 
port by the then Secretary of the Treasury, George H. Humphrey. 
Secretary Humphrey, we might add, was not known as an ardent free 
trader or a foe of domestic business.

After reviewing experiences of the early post World War II years, 
the Secretary's report explained the philosophy underlying amend 
ments to the dumping law which the Treasury proposed:

With regard to decisions as to dumping price, the Treasury sees no justifica 
tion for regarding these as anything inore than an exercise in arithmetic. The 
comparison to be made is between the price the exporter sells in the United 
States market and the price he sells, not for export, in his own country. These 
prices must be adjusted so that they are properly comparable—which typically 
means a comparison f.o.b. factory. If the price in the United States market 
is lower, then as a simple matter of arithmetic, there is a sale at less than fair 
value. The word "fair market" value—^what a willing buyer will pay a willing 
seller. There is no connotation of "equitable" in this use of the word. For this 
reason, the effect on American industry is not an element to be considered in 
connection with determinations as to fair value.
*******

The discussion of "fair value," above, brings out what is believed are cogent 
reasons for not construing this term as used in the Antidumping Act to mean 
that selling at less than fair value was to be considered in and of itself "unfair."

The legislative history shows contemporary temporary realization of the 
fact that international price discrimination was regarded as usual at the time 
the Antidumping Act first became law. In a report of the Tariff Commission pre 
pared in connection with Congressional consideration of the question of the 
statement is made:

Ordinary price cutting and underselling are so universal, both in domestic 
and foreign fields, that it is taken for granted that restrictions are contemplated 
only when their practice is accompanied by unfair circumstances or by un 
fortunate public consequences.

It is thus clear that Congress did not adopt a concept, of price 'sing in 1021, 
whereby shipments to the United States were to be "fair traded."

There is wisdom in the Secretary's statement which has not dimin 
ished in the 20 years since it was made.

We think it important when amendments to the Antidumping Act 
are being reviewed to consider that sales which are technically below
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fair value are neither "unfair" in themselves nor always to be discour 
aged and that the interests of the American consumer, the need for 
fair competition and the position of American companies which de 
pend on imported goods and which export, must not bo overlooked.

1. Amount and type of evidence of dumping and injury required by 
Treasury from petitioners in relation to capability of petitioner to 
provide such information—

Although we are unaware of any specific problems encountered by 
domestic industry in preparing and submitting an antidumping peti- 
tion in proper form with the Commissioner of Customs, we certainly 
agree that petitioning domestic interests should not 'be required to sub 
mit more data to the Treasury than is reasonably available to them 
to support their allegations of sales below fair value.

The Treasury regulations are, and should be, drawn to permit easy 
identification of frivolous petitions or those which proceed on er 
roneous legal approaches (e.g., a claim that foreign goods are being 
sold below fair value because they are being sold at less than the peti 
tioner's prices).

A prospective petitioner would have data to support his allegation 
of dumping or he should not be contemplating the filing of a petition. 
Such data should be made available to Customs. On the other hand, 
the petitioner should not be expected to make Customs' investigation 
for it. Neither should Customs be expected to devote its overburdened 
resources to making fruitless inquiries.

There is some indication that the detailed requirements of the exist 
ing regulations, while placing no small responsibility on petitioners 
to develop LTFV information, have resulted in a greater reliance by 
Customs on information developed by petitioners and preliminary 
investigations conducted by Customs mignt have become perfunctory 
in some cases.

Ideally, reasonably supported allegations of sales below FV should 
be investigated preliminarily without publicity of any kind by Cus 
toms and no formal investigation should be initiated, unless there is 
some evidence to support the notion that there is some probability that 
sales below fair value may be taking place. One reason for this, of 
course, is the mere initiation of a formal investigation can deter and 
disrupt normal trade, often severely. Therefore, such investigations 
should not be opened without sufficient advance inquiry.

Since the domestic petitioner may be presumed to have "injury" 
data readily available ('but it is not readily available to Customs), 
there is no apparent reason why he should not be required to submit 
it.

2. Cost of production concept and calculation, including the defini 
tion of a reasonable period of time" for recovery of all costs—

As conceived, the Trade Act of 1974 provision requiring that home 
market sales below cost be ignored in determining fair value when 
certain standards are met is quite appropriate if the statute is applied 
strictly to the narrow situation it was apparently intended to address. 
It appears that the amendment was aimed at aberrational situations 
where goods are sold in the home market in the ordinary course of 
trade at prices which are below the cost of producting the goods. We 
say "aberrational" because companies normally cannot long survive 
if they sell goods below cost nor can companies in a free economy be 
forced by law to make a profit, although profit surely is their goal.



254

One example of the kind of case at which the amendment appears 
to have been directed is one in which a company is in the business of 
producing product "A" and in the process of manufacturing '"A," 
commodity "B" results as a by-product. By-product "B" is sold at 
very low prices in the home market where supply exceeds demand. 
There is, however, heavy demand for by-product *'B" in the U.S. It 
is sold in the U.S. at prices which yield good profits and which are 
well above the foreign home market price of "B." The U.S. price of 
"B," however, is substantially below the price at which competitive 
goods can be sold profitably in the United States by U.S. domestic 
industry.

Using the home market price as the basis of fair value of "B" would 
produce no margin of dumping. Yet, if the true cost of producing the 
by-product in the same market were constructed, it might show that 
the home market sales were below cost, and, therefore, they all should 
be ignored. Ultimately, "constructed value" would be employed to de 
termine fair value of "B" and with the add-ons for profit oj "B" and 
"A," a dumping margin might be shown.

Treasury appears to have taken an arbitrary, even capricious, ap 
proach to the statute, concluding that 1 percent or 2 percent of volume 
are "in substantial quantities" and the first one or two months of a six- 
month investigative period are an "extended period of time," even 
though the home market prices of the goods increase significantly 
during the remainder of the investigative period. Moreover, although 
the average prices over the investigative period are more than enough 
to recover all costs (and, therefore, the prices during the latter part 
of the period also were far more than sufficient), the Treasury would 
disregard the sales made below cost at the beginning of the period. 
This kind of interpretation, we believe, is at odds with the Congres 
sional intent and unsupported by the statutory language.

In summary, we believe that the statutory language is not deficient 
and Congress should not define such terms as "extended period of 
time," "substantial quantities" and "reasonable period of time," 'be 
cause those conditions may vary case by case. The resolution of the 
problem lies with the administrative interpretation. Some reiteration 
of the Congressional intent may be in order.

3. Price comparisons and verification of data, particularly in cases 
involving state-controlled-economy countries—

All data should be verified to the extent that Treasury believes nec 
essary. Every effort should be made (and resources provided to Cus 
toms) to make thorough verifications, so that comparisons are made 
on the basis of the facts.

4. Retroactive withholding of appraisement and possible deposit of 
estimated duties in lieu of bond posting deposit of estimated duties in 
lieu of bond posting following a preliminary affirmative dumping 
determination—

Ever since the Antidumping Act was enacted in 1921, the Secretary 
has had authority to order appraisement withheld up to 120 days be 
fore allegations of dumping were made known to him. Standards for 
the exercise of that authority arc contained in the Treasury antidump 
ing regulations (19 FR 153.35 (d)).

To require retroactive withholding in all cases would be manifestly 
unfair. Such action would fall unevenly among importers because some
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ports would have liquidated entries at the time of withholding, others 
would not. Companies not investigated (Customs rarely, if ever, in 
vestigates all the companies exporting the product to the U.S.) would 
be affected whether or not they are selling below fair value. Moreover, 
many firms make a conscious and sincere effort to be assured that their 
sales to the United States are not below "fair value" and do so rou 
tinely without any known threat of dumping allegations being filed 
against them. Despite careful advance preparation, the technical mor 
ass of the regulations can result in tentative or final LTF V determina 
tions. The cause of the margins can be an honest difference of opinion 
between the exported and Treasury as to how the regulations or law 
should be interpreted—yet the company has done all it could have 
done to assure that it was not selling below fair value.

To require deposit of estimated dumping duties in lieu of a bond 
would be even more unfair. In addition to the reasons why regvired 
retroactive withholding would be unfair, it must be recognized that 
the tentative affirmative is only that—tentative. The Company which 
has not been investigated presumably would have to deposit estimated 
dumping duties based on some other companies' margins. This disre 
gards tne 1974 change in the definition of "such or similar" which 
mandates that dumping margins, if any, be determined from each 
company's own transactions, not someone else's sales. (If an "across- 
the-board" approach were adopted, "dumping duties" would be con 
verted to "penalties." See infra.)

5. Discontinuance of investigations on the basis of price assurances 
or special circumstances.

As the Subcommittee is aware, in May 1970, the Treasury dis 
carded a liberal price assurance policy and replaced it by a regulation 
which was intended to allow the discontinuance of antidumping in 
vestigation upon the acceptance of price assurances, if the possible 
dumping margins are minimal in relation to the volume of exports of 
the merchandise in question. (19 C.F.R. 153.33).

The change was designed to provide reasonable and flexible guide 
lines for the exercise of discretion and judgment in an area which, for 
many years, had enjoyed international acceptance (it is expressly 
recognized in the International Antidumping Code) and may oe said 
to have been ratified or approved by the Congress in the Trade Act of 
1974 (viz. amended section 201 of the Antidumping Act, 1921, pro 
viding for discontinuances of investigations).

The problem is in the administration of the amended regulations. 
It appears to have deteriorated into a "numbers game" and weighted 
average margins of more than 1.6% are considered to be per se more 
than minimal. Thus, the Treasury had abdicated its responsibility to 
exercise direction and judgment to determine whether margins are 
"minimal" in the circumstances of the particular case. Compare, the 
1976 automobile cases.

The Treasury should determine whether margins are "minimal" 
under all the facts of a case, and Treasury should be willing to take 
other factors into account, such as the situation already described, in 
which a foreign exporter makes a conscious effort to consider the anti 
dumping law in its pricing strategy and can demonstrate that its prices 
were set in order to avoid selling below fair value. However, a petition 
is filed later and a difference of opinion develops between the exporter

32-760—78——18
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and the Treasury on a debatable technical point and the Treasury 
opinion on the point (it is likely that Treasury will admit it is not 
always right and occasionally uncertain when novel questions are 
encountered) results in a dumping margin. The exporter agrees to 
revise its prices to eliminate margins which result when the Treasury 
position is applied. It would seem only fair for Treasury to discontinue 
the investigation in that type of case.

6. Assessment of dumping duties, including a possible statutory time 
limit for liquidating entries following a final dumping finding, and 
asbcssment of dumping duties across-the-board based upon price com 
parisons made during the fair value investigation rather than entry- 
by-entry based upon revised post-investigation data—

Time limits for liquidations were recently approved by the House in 
adopting HR 8149, the "Customs Procedural Reform Act of 1978."

H.R. 8149, "The Customs Procedural Reform and Simplification 
Act" passed the Senate on June 7,1978.

Importers have the greatest stake in the certainty provided by 
prompt liquidations. It is essential that the liquidations be made on the 
basis of the verified facts and this takes time and resources. Systematic 
approaches are imperative, but rigid time limits are not the answer.

Assessment of dumping duties on across-the-board price comparisons 
made during the fair value investigation would convert the statute 
from an antidumping law to a penalty statute. The amount assessed on 
entries made after the investigation would bear little or no resemblance 
to the actual margins, if any, high, low, or non-existent. Typically, 
exporters revise their prices to eliminate dumping margins once they 
have been tentatively determined, for it is only then that the exporter 
has some idea of what he must do to get rid of margins. Thus, the 
across-the-board notion would mean assessing dumping duties on 
entries which in fact and law produced no margins—in short, a penalty.

The foregoing comments apply to the companies which have been 
investigated. What about those which have not been investigated and 
which would be faced with dumping assessments based on information 
totally unrelated to its own performance? Moreover, this would be a 
complete reversal of the Congressional policy made in the 1974 Trade 
Act. and referred to earlier in this letter of making each company's 
transactions stand on their own (the amended definition of "such or 
similar").

III.

COUNTERVAILING DUTY LAW

As the underlying philosophv to any review of the substantive coun 
tervailing duty law, we woulcl suggest that the Committee consider 
that foreign programs which are like programs which the United 
States endorses and implements as a matter of domestic law should 
not. be regarded as countervailable bounties.

As one example, United States law since the earliest days of the 
Republic has permitted drawback of customs duties imposed on im 
ported foreign goods upon the exportation of merchandise manufac 
tured in the United States with the use of the foreign goods. See Zenith 
Radio Corporation v. United States, (S. Ct. No. 77-539) decided June 
91, 1978, —— U.S. ——; slip opinion by the unanimous Court at
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page 13: "This intuitively appealing principle regarding double taxa 
tion has been widely accepted both in this country and abroad for 
many years prior to the enactment of the 1897 statute. See, e.g., Act of 
July 4,1789, § 3,1 Stat. 26 (remission of import duties upon exporta 
tion of products).

Later, specific types of domestic goods of the same kind or quality 
were permitted to be substituted for the imported foreign goods and 
drawback allowed on the exportation of products manufactured by 
using those domestic goods. In 1958, the substitution principle was 
given general application.

If a foreign country has a like program and forgives duties in the 
manner in which the United States does so under our drawback law, 
such forgiveness is not considered a bounty or grant which is subject to 
countervailing duties. And, the Treasury has never countervailed a 
foreign drawback system like ours. Nevertheless, such broad notions as 
those which hold that any program which has, or can have, the effect 
of stimulating exports, or affording an incentive to export, constitutes 
a bounty, would seem to embrace the United States drawback system.

We would respectfully suggest that any review of the substantive 
countervailing duty law should await developments in the Multilateral 
Trade Negotiations of an international subsidy/countervailing duty 
code.

IV.
SUMMARY OP ADDITIONAL TOPICS WE WOULD RECOMMEND TO THE 

COMMITTEE'S ATTENTION
1. Section 337

Consider amending section 337 as proposed in I 2 and 3 above by 
eliminating the perceived "overlapping" jurisdiction of ITC and 
Treasury restructuring the statute by transferring the decision-making 
authority to the FTC.
2. Antidumping

Harmonize the judicial review provisions as proposed in I 6 above 
by eliminating uncertainties and allowing exporters and importers to 
challenge immediately the legal sufficiency of dumping findings with 
out awaiting a liquidations.

Give Treasury discretion to extend the period for making deter 
minations for a total of up to three months and exercise that authority 
at anytime before final determination is made as proposed in 14 above. 

Sincerely yours,
H. WILLIAM TANAKA. 

Enclosures.
TECHNICAL ANALYSIS

A Bill to amend section 337 of the Tariff Act of 1930, as amended, to clarify the 
authority of the International Trade Commission and the Secretary of the 
Treasury with respect to matters arising under the Antidumping Act, 1921, 
as amended, and section 303 of the Tariff Act of 1930, as amended, and for 
other purposes
The amendments made by the first section of the bill make clear the [Congres 

sional] intent in including subsection 337(b)(3) in the amendments to section 
337 of the Tariff Act of 1930 by the Trade Act of 1974, namely, that the Interna 
tional Trade Commission shall not investigate under section 337 any matter which 
is within the purview of the countervailing duty law (section 303 of the Tariff
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Act of 1930, as amended, 19 USC 1303) or the Antidumping Act, 1921 (19 USG 
160 ct scq,). Such matters are intended to have been left for appropriate action 
by the Secretary of the Treasury in accordance with the terms of those statutes.

The amendments would cover information coming before the ITC prior to, as 
well as after, an investigation under section 337 is formally commenced. If the 
Commission has reason to believe that such Information may come within the 
purview of either the countervailing duty law or the Antidumping Act, it is re 
quired to notify the Secretary so that the Secretary may take appropriate action 
under the applicable statute.

Because the Secretary has exclusive administrative jurisdiction to determine 
whether a matter comes within the purview of the countervailing duty law or 
the Antidumping Act, the ITC is instructed to suspend further action in respect 
of the information referred to the Secretary. If the Secretary decides that the 
matter comes within the purview of the countervailing duty law or the Anti 
dumping Act, any action pending before the ITC with respect to that informa 
tion is terminated by operation of law upon publication in the Federal Register 
of the Secretary's affirmative notification. If the Secretary decides that the in 
formation does not come within the purview of the countervailing duty law or 
the Antidumping Act, the ITC will take whatever action is required by law after 
it has received the Secretary's negative notification.

Section 2 of the bill provides that the first sentence of subsection (c) of sec 
tion 337 of the Tariff Act of 1930, as amended, is amended to read, "The Com 
mission shall determine, with respect to each investigation conducted by it under 
this section except an investigation suspended and terminated pursuant to sub 
division (3), whether or not there is a violation of this section." This amendment 
assures that there is no technical requirement that the ITC decide whether there 
is a violation of section 337 in a case in which a matter has been referred to the 
Secretary under 337(b) (3). If the Secretary determines the matter is within the 
purview of either the countervailing law or the Antidumping Act, the investiga 
tion is terminated by operation by law.

Section 3(a) of the bill first provides that its amendments are effective on and 
after the date of enactment. This is merely a restatement of the general rule. 
Section 3(a) also provides that the amendments apply to any pending 337 in 
vestigation in which the ITC has not made, before the date of enactment of this 
Act, a final decision under 337(c) as to whether the section has been violated. 
The effect of this provision is to require the ITC to refer matters (if it has not 
already complied with existing section 337(b) (3) and done so), which may come 
within the purview of the Antidumping Act, 1921, or the countervailing duty 
law, section 303 of the Tariff Act, to the Secretary of the Treasury in any section 
337 investigation which is pending on the date of enactment. Such investiga 
tions would be suspended in accordance with section 337 as proposed to be 
amended by this bill and would be subject to its provisions in the same manner 
as a new matter arising on or after the date of enactment and as information 
before the Commission on the date of enactment with respect to which it has not 
initiated an investigation.

Section 3(1)) of the bill excepts from any possible application of the amend 
ments any investigation under section 337 which has been terminated by the 
Commission pursuant to a consent order.

The Committee intends that the enactment of this bill with this effective date 
provision is not to be interpreted as approving the exercise of jurisdiction by the 
ITO under section 337 with respect to any matter which may come within the 
purview of the Antidumping Act, 1921, or the countervailing duty law.

H.R. ———
A BILL To amend section 337 of the Tariff Act of 1930, as amended, to clarify 

the authority of the International Trade Commission and the Secretary of the 
Treasury with respect to matters r.rising under the Antidumping Act, 1921, 
as amended, and section 303 of the Tariff Act of 1930, as amended, and for 
other purposes
Be it enacted ly the 8?rr. 'e and Rome of Representatives of the United State* 

of America in Cnngress assembled, That Section 337(b) (3) of the Tariff Act of 
1930, as amended (19 USC 1337(b) (3)) is amended to read as follows:

"Whenever, before or during the course of an investigation under this section, 
the Commission has reason to believe, based on information before it, that a



259
matter may come within the purview of section 308 of the Tariff Act of 1980, as 
amended, of the Antidumping Act, 1921, as amended, the Commission shall

(i) promptly notify the Secretary of the Treasury so that the Secretary
may take such action as is otherwise auiuCiized by such section and such
Act; and

(n) upon such notification, refrain from commencing any investigation,
or suspend any investigation which has been commenced, in respect of such
matter.

The Secretary shall promptly notify the Commission whether the matter comes 
within the purview of either such section or such Act. Upon publication in the 
Federal Register of affirmative notification by the Secretary, no investigation 
shall be commenced, and any investigation suspended under this subdivision in 
respect of such matter shall be closed. Upon negative notification by the Secre 
tary, the Commission shall take such action in respect of such matter as is 
otherwise required by this section. Notifications by the International Trade Com 
mission and the Secretary under this subdivision shall be published in the Fed' 
oral Register"
Section 2

The first sentence of subsection (c) of the section 337 of the Tariff Act of 1930, 
AS amended, is amended to read, "The Commission shall determine with respect 
to each investigation conducted by it under this section, except an investigation 
stispended and terminated pursuant to subdivision (3), whether or not there is 
a violation of this section."
Section S

(a) The amendments made by this Act shall be effective on and after the date 
of its enactment and shall apply with respect to investigations under section 337 
of the Tariff Act of 1930, as amended, in which the International Tariff Com 
mission bus not made a final determination under section 337(c) before the date 
of enactment of this Act

(&) The amendments made by this Acl shall not apply with respect to any 
investigations under section 337 which have been terminated by the Commission 
pursuant to a consent order before the date of enactment of this Act.

3M COMPANY, 
TRANSPORTATION DEPARTMENT,

St. Paul, Minn., April 7, 1978. 
JOHN M. MARTIN, Jr.,
Chief Counsel, House Com/mittee on Ways and Means, "Washing 

ton, D.C.
DEAR MR. MARTIN : In response to your solicitation for opinons or 

suggested amendments to the U.S. law to provide relief from unfair 
trade practices, Subcommittee on Trade PR #37. Our recommenda 
tions are based upon actual experience in a recent case decided in 
volving Box Sealing Tape. The case was decided in August 1977 on a 
complaint filed in April 1976. Our comments relate only the Anti- 
Dumping provisions because we have no experience whatsoever with 
other types of trade relief. In making our comments in response to 
your press release of February 6, 1978 we have number your para 
graphs under General Issues 1-6 and Anti-Dumping Comments 7-12.

Paragraph 1: Having no experience with other provisions relating
to unfair trade practices other than dumping we feel that it would be
inapropriate for us to comment on this, however, it may be helpful
to have all of these statutes updated under and implemented by a sin-

' gle agency.
Paragraph 2: While Treasury addresses their investigation to viola 

tion to the Anti-Dumping provisions and the International Trade 
Commission to injury we liave found that the most time consuming 
part of the overlap is educating the personnel investigating the case
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as to the nature of the problem, the product and problems of the- 
industry.

Paragraph 3: Xo comment.
Paragraph 4: 3M believes that the maximum time periods for each 

stage of an antidumping proceeding is currently excessive. While there 
is due diligence on the part of each person involved, it is only human 
nature that if one is extremely busy and the statute allows six or nine 
months to complete a determination, the full time will be used.

As a result, considering the time needed to collect the original data, 
draft the petition, process it through Customs, Treasury and the ITC, 
our anticipated relief is anywhere from 18 to 24 months away from 
the date such a need first arises.

It would bo our recommendation that either shorter time periods 
be established or concurrent consideration by Treasury and ITC be 
adopted, or both.

Paragraph 5: While the concept is still new on the surface, we feel 
that it will be a workable procedure.

Paragraph 6: The concept is broad and far reaching but expressed 
a definite need for a review procedure.

ANTI-DUMPING ACT

Paragraph 7: As a multi-national company we have not found these 
requirements to be a problem.

Paragraph 8: Until the standards are established to find exactly 
how cost of production figures are to be calculated, the various account 
ing systems presently being used make it virtually impossible to arrive 
at acceptable and accurate cost of production determinations.

Paragraph 9: While in our case, different systems were used to 
develop data the current investigators involved in Treasury have 
taken steps to establish uniform procedures for the development of 
data. We do not believe that this is a problem at this time.

Paragraph 10: 3M strongly supports !he concept of the collection of 
temporary dumping duties at the time there is a determination of 
LTFV margins (currently the withholding of appraisement notice). 
This would facilitate the purpose of the Anti-Dumping Act without 
adversely affecting the rights of the parties involved.

3M?s experience indicates that the withholding of appraisement 
and the use of a bond is not a sufficient deterrent, since substantial 
gains can be made in the U.S. by foreign manufacturers in actual 
sales and market share from the* time LTFV sales are found and 
dumping is finally determined. This is compounded by delays in the 
preparation of the master list and the actual collection of dumping 
duties.

Paragraph 11: Since the primary purpose of ony petitioner filing 
an anti-dumping action is to insure that the prices of foreign products 
sold in the U.S. are at fair value, it would seem to make sense that 
investigations could be discontinued upon assurances by foreign manu 
facturers that prices would be equal to those found in the home market 
for similar levels of trade.

However, 3M would be concerned about this procedure gaining wide 
spread use unless: (a) there was immediate and ongoing monitoring 
of the home market prices and the U.S. prices; (b) upon discovery
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of any breach of these assurances, petitioner's original complaint would 
bo remstigated without the petitioner having to update the facts con 
tained in the petition; and (c) there would be some sort of right of 
compensation to the petitioner for damages caused due to the delay 
of the investigation and the collection of the dumping duties.

Without these- safeguards, it is feared that price assurances would 
be merely a delaying tactic and used at the expense of domestic U.S. 
petitioners.

Paragraph 12: The deposit of estimated duties as outlined in para 
graph 10 would eliminate the need for a "shot-gun" approach. Each 
case could then be analyzed on its own facts.

If you wish additional information of our opinions or clarifications 
of our comments, please let me know. 

Yours truly,
KENNETH A. KTJMM, 

Manager, Customs/Purchased Commodities.

UNITED GROWERS AND SHIPPERS ASSOCIATION', INC.,
Orlando, Fla., April 12, '1078. 

Mr. JOHN M. MARTIN, Jr.,
Chief Counsel, House Committee on Ways and Means* 
Washington, D.C.

DEAR MR. MARTIN : United Growers and Shippers Association, Inc., 
is a non-profit, no capital stock organization of independent Florida 
citrus growers and. shippers of fresh citrus incorporated under Florida 
law.

Our membership ranges from "Mom and Pop" operations of 30 
acres or less to members who produce up to a million boxes (l%th bu) 
of citrus annually. Some of our member are among the largest ex 
porters of citrus—particularly grapefruit- > Japan and Europe.

When first formed in 1937, United Growers primary object was to 
represent tho Florida citrus industry in any problems «rising and to 
aid in the solution of those problems at industry, state, national and 
international levels. That is still our primary function today. Inter 
nally, United Growers' members elect a 12-nian board each of whom 
must be a producer. The board in turn elects the President and other 
officers. Our current President is J. J. Parrish Jr. of Titusville, Fl., a 
lawyer, grower, banker, cattleman and railroad director \yho is a 
former chairman of the Florida Citrus Commission, governing head 
of the State agency, the Floricla Department of Citrus.

Fresh citrus <°.s you know is price sensitive and our growing season 
coincides with that of major competitors such as Mexico, Israel, Spain, 
Morocco. It will also be faced with importation of oranges and grape 
fruit, from Cuba when the "urrent trade embargo is lifted as the"signs 
inevitably point in that dii.-otion from the White House and some of 
tho major members of the Congress. The world's largest grapefruit 
grove is currently coming into bearing on the Isle of Pines in a Cuban 
economy controlled by tho state and grown and harvei-ted with tho 
help of little children.

Processed citrus products are also price, sensitive. And Florida 
which was once the leading world exporter of citrus juices now must
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take a back scat to Brazil, to Mexico, Israel, South Africa, Belize, 
Venezuela, Panama and (probably soon) Japan. The Brazilian and 
Mexican processors particularly now have almost unlimited access to 
our markets, demesne, hemispheric and world. And both were built 
and largely financed by United States business capital and our finest 
technological aid.

The tariff at present gives us no protection against processed product 
and from the amounts of Mexican and Israeli produce in our fresh 
markets the frosh tariffs are inadequate. Under drawback tariff pro 
visions, U.S. importers can bring in foreign processed product, utilize 
it in our prime domestic and Canadian markets and, within a three 
year period (some say as many as eight years) recover almost 100 per 
cent of the tariff through exports of cheaply priced Florida juice whose 
value has been destroyed by the import.

Obviously, the Subcommittee snould examine these tariffs and the 
drawback provision carefully as to protection of perishables.

While it may be beyond the Subcommittee's scope, the^ U.S. con 
sumer also needs protection against foreign juice of inferior quality 
not subject to USDA inspection at point of manufacture as is Florida 
juice processed to the highest standard in the world and for which 
the consumer has learned to depend as to assurance of purity as •well. 
This foreign juice is now examined only cursorily by the health people 
and the USDA at port of entry or importer warehouse and the checks 
admittedly done cannot tell if it has been adulterated by cane sugar, 
food coloring or what have you. As one Florida citrus commissioner 
remarked in a public meeting: "If you don't watch them (the 
Brazilian) they'll put machine oil in it". He should know. His firm is 
among the largest of the importers of this product and helped create 
ihe Frankcnsteinian monster it has now become to the Florida citrus 
growers.

United is also concerned with the Florida citrus industry's future 
under the Trade Act of 1974 which has caused us nothing but prob 
lems. "We recommend this for Subcommittee study as well.

If you will pardon this personal experience. Yesterday while driving 
in the rural areas of east Lake County, Fla., checking on the condition 
of the trees and the new bloom after two disasterously cold winters, 
I saw a rather large fruit and vegetable stand and stopped to buy 
some local produce, particularly tomatoes.

The tomatoes were fresh out of the cooler from Mexico via Nbgales. 
So was the squash. And the cantalopes and the peppers and the beans. 
The only thing I could find from Florida was sweet corn and some 
sorry looking grapefruit. This shortage of Florida winter produce 
was caused by exceptional cold and wet -which has plagued Florida 
fruit and vegetable crops this winter.

The Mexican tomatoes were priced at $12.00 a box, purely because 
the usual Florida tomatoes were not on the market in volume although 
Mexico is at peak. Now I think this is a perfect example of the ex- 
horbitant tribute the U.S. consumer will have to pay for Mexican 
produce if foreign competition (rather than cold) drives the Florida 
tomato producer'out of the market place for all time. When the U.S. 
producer has vanished. Mexico and Cuba or any other foreign exporter 
will be able to charge all the tariff will bear.
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Florida citrus and vegetable producers need protection if we are 
to retain even a fair share of our own markets. We are not getting it 
now from the current tariffs. We are not getting it through the clumsy, 
time-consuming ridiculous process that involves Treasury, the Inter 
national Trade Commission and the Presidency.

Just in recent weeks, we have seen the ITC overrule Treasury's 
dumping decision on Finnish hockey sticks while the world of our 
national economy crumbles around us. And yesterday, the Wall Street 
Journal reported the President would overrule ITC on a question of 
an ITC ban on Japanese stainless steel pipe.

Sir, Gilbert and Sullivan in their most deliciously mad moments of 
contemporary satire never conceived lyrics or music such as this for 
our foreign competition's complete enjoyment.

United Growers therefore recommends the Subcommittee declare 
necessity of an oversight hearing to determine that present U.S. law 
and its procedures are totally inadequate to assure Florida citrus and 
vegetable producers a fair access to, and a fair share of, markets here,. 
in Canada and abroad.

Respectfully submitted.
WILSON C. McGEE,

General Manager.

MANUFACTURERS ASSOCIATION,
McLean, Va., April 14, 1978. 

Mr. JOHN M. MARTIN, JR.,
Chief Countel, House Committee on Ways and Means, 
Washington, D.C.

DEAR MR. CHAIRMAN : As a member of the Board of Directors and 
Past President of the Valve Manufacturers Association, I am pleased 
to submit the enclosed recommended amendments to the Anti-Dump 
ing Act of 1921, in response to your press release of February 6, 1978. 
The membership of VMA includes 70 valve manufacturers accounting 
for approximately 80 percent of the total United States industrial 
valve capacity. The valve manufacturing industry has total annual 
sales of about $1.7 billion.

My position as Past President and Director is voluntary and recom 
mendations made in this letter are in behalf of this organization. My 
principal occupation is that of President of Conval, a subsidiary of 
Condec Corporation. This subsidiary which is located in Chicago, 
Illinois is a major U.S. valve producer and supplier and the bulk of 
its sales relate to energy markets, primarily electric power, oil and gas, 
as well as commercial, residential, and industrial construction.

Domestic manufacturers of valves have been severely damaged by 
imports, and we firmly believe that our anti-dumping laws are in need 
of strengthening. Our suggested amendments would accomplish this 
as follows :

(1) The final determination of less than fair value sales would be 
required within five months after the initiation of the investigation, 
thereby limiting the total time period for anti-dumping cases to six 
months rather than the present thirteen months.

(2) Referral of cases to the International Trade Commission where 
there is an ostensible "substantial doubt" of injury would be elimi-
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nated. The acceptance by Treasury of a petition in proper form would 
constitute a "prima facie" case of injury.

(3) The Treasury investigation of less than fair value sales and the 
ITC investigation of injury would be conducted concurrently, rather 
than sequentially, thus saving valuable time.

We hope these amendments will be useful to you in your efforts to 
develop much-needed improvements to this nation's trade laws. 

Sincerely,
MORRIS R. BESCHLOSS, 

Director and Past President.

THK FINAL DETERMINATION OP LTFV SALES MUST OCCUR WITHIN 
FIVE MONTHS AFTER INITIATION OP INVESTIGATION

Purpose of amendments
To amend section 201(b) (1) (19 U.S.C. 160(b) (1)) to provide for 

a final determination within five months, or six months under section 
201 (b) (2) (19 U.S.C. 160(b) (2)) for more complicated cases.
Text of amendments

(1) Amend section 201(b)(l) (19 U.S.C. 160(b)(l)) to read as 
follows: In the case of any imported merchandise of a class or kind 
as to which the Secretary has not so made public a finding, he shall, 
within five months after the publication under subsection (c) (1) of a 
notice of initiation of an investigation—

(A) make a final determination whether the purchase price is 
less, or the exporter's sales price is less, than the foreign market 
value of the merchandise in question; and

(2) Amend section 201(b)(2) (19 U.S.C. 160(b)(2)) to read as 
follows: If in the course of an investigation under this subsection, the 
Secretary concludes that the determination provided for in paragraph 
(1) cannot reasonably be made within five months, he shall publish 
notice of this in the Federal Register together with a statement of rea 
sons therefor, in which case the determination shall be made within 
six months after the publication in the Federal Register of the notice 
of initiation of the investigation.

(3) Repeal section 201 (b) (3) (19 U.S.C. 160(b) (3)).
Rcfiso'iis for amendments

The mandatory deadlines added by the Trade Act of 1974 helped 
speed the processing of antidumping complaints by requiring the 
Treasury Department to issue a decision within twelve months. How 
ever, the current one-year period which mav now elapse between the 
initiation of an investigation and the final determination of less than 
fair value sales is unnecessarily long. We recommend that the period 
bo shortened to five months, or six months in more complex cases. With 
adequate staff, there is no reason why antidumping cases should re 
quire a full year to complete. The thirty days for initiation of inves 
tigation would remain unchanged, thereby placing a six-month dead- 
lino on the entire, proceeding. (Under another amendment, the ITC 
injury investigation and the Treasury LTFV investigation would be 
conducted concurrently, with the ITC being required to report within 
six months, i.e., one month after the Treasury determination of LTFV 
sales.)
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REFERRAL TO THE ITC WHERE THERE 18 "SUBSTANTIAL DOUBT*' OF 
INJURY SHOULD BE ELIMINATED

Purpose of amendment
To repeal section 201 (c) (2) (19 U.S.C. 160 (c) (2)), which provides 

for referral to the ITC where a substantial doubt exists as to whether 
an industry is being or is likely to be injured as a result of dumping.
Reasons for amendment

The amendments to the Antidumping Act contained in the Trade 
Act of 1974 added a section which allowed the Secretary of the Treas 
ury to refer the case to the U.S. International Trade Commission for 
a preliminary determination of injury. If, prior to the initiation of 
an investigation, Treasury concludes that there is "substantial doubt" 
that the domestic industry is being injured, the case is referred to thy 
ITC. If the ITC finds no likelihood of injury, Treasury can terminate 
the case. We recommend that this procedure be eliminated. If an in 
dustry provides prima facie evidence of dumping in its complaint, it 
should be allowed to have a finding made as to whether dumping has 
occurred prior to the injury determination. A finding of LTFV sales 
can discourage dumping, whether or not injury is later found.

THE TREASURY INVESTIGATION OF LESS THAN FAIR VALUE SALES AND ITC 
INJURY INVESTIGATION SHOULD BEGIN AT THE SAME TIME

Purpose of amendments
To require the Treasury Department and the International Trade 

Commission to begin their respective investigations at the same time 
in order to expedite the antidumping process.
Text of amendments

(1) Strike present section 201(c)(2) (19 U.S.C. 160(c)(2)) and 
insert the following: If the determination of the Secretary under sec 
tion 201 (c) (1) is affirmative, he shall promptly forward a copy of the 
complaint to the Commission which shall within six months, or within 
seven months when the Secretary makes his determination within six 
months under section 201 (b) (2), determine whether an industry in 
the United States is being or is likely to be injured, or is prevented 
from being established, by reason of the importation of such merchan 
dise into the United States. If the complaint alleges sales below cost, 
there shall be no referral to the Commission.

(2) Amend section 201(a) (19 U.S.C. 160(a)) by deleting the fol 
lowing language from the first sentence:
and the Commission shall determine within three months thereafter whether on 
industry in the United States is being or is likely to be injured, or is prevented 
from being established, by reason of the importation of such merchandise into 
the United States.

(3) Amend section 201 (a) to read as follows:
Whenever the Secretary of the Treasury (hereinafter called the "Secretary") 

determines that a class or kind of foreign merchandise is being, or is likely to be, 
sold in the United States or elsewhere at less than its fair value, he shall 
so advise the United States International Trade Commission (hereinafter called 
the "commission"). The Commission, after such investigation as it deems neces 
sary, shall notify the Secretary of its determination, and, if that determination 
is in the affirmative, the Secretary shall make public notice (hereinafter in sec-
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tlons 160 and 173 of this title called a "finding") of his determination and the- 
dctermination of the Commission. For the purposes of this subsection, the Com* 
mission shall be deemed to have an affirmative determination of the Commission 
ers of the Commission voting are evenly divided as to whether its determination' 
should be in the affirmative or in the negative. The Secretary's finding shall in 
clude a description of the class or kind of merchandise to which it applies 
in such detc.il as he shall deem necessary for the guidance or customs officers.
Reasons for amendments

(1) By requiring Treasury and the ITC to begin their investigations 
at the same time, the period for a final determination will be shortened 
to no longer than seven months. Belief can be provided promptly for 
the injured American industry.

(2) The amendments give the ITC one month to make its injury 
finding after the LTFV finding by Treasury. It is necessary to provide 
this additional period because the Commission must find the industry 
has been, or is likely to be injured as a result of dumping. Treasury 
must, therefore, determine whether LTFV sales have occurred before 
the ITC will be in a position to make its final determination of injury.

NATIONAL ASSOCIATION OF CHAIN MANUFACTURERS,
Washington, D.C., April 19,1978. 

Mr. JOHN M. MARTIN,
Chief Counsel, House Committee on Ways and Means, 
Washington, D.C.

DEAR MR. MARTIN : With reference to your Subcommittee on Trade's 
February request for information, advice and recommendations con 
cerning the statutes pertaining to unfair trade practices, I am submit 
ting the following as an example of how the Treasury Department 
has handled one countervailing duty case.

I am Counsel for the National Association of Chain Manufacturers, 
whose members manufacture most of the steel link chain made in the 
United States. On September 29,1976,1 submitted on behalf of our 
Association a petition for the imposition of countervailing duties on 
imports of steel chain and parts thereof from Italy. The petition was 
accepted as being in satisfactory form on October 1,1976, and Treas 
ury was required to issue a preliminary finding no later than April l r 
1977. Treasury's preliminary determination was that the Government 
of Italy had given benefits to exporters of chain which were considered 
to be bounties or grants under the countervailing duty statute. A final 
determination was to be made by October 1,1977. F.ffective October 11, 
1977. Treasury announced the imposition of countervailing duties 
arid the suspension of liquidation of all entries of the subject Italian 
chain and parts thereof. The announcement stated, however, that in 
formation recently (emphasis added) supplied by the principal Italian 
exporter of this product to the United States indicated that he may 
not receive a bounty or grant and that further investigation would 
be required to determine the validity of this claim.

This circumstance came as a complete surprise to me and I wrote 
to Mr. Robert Mundheim, General Counsel of Treasury, on October 19, 
1977, asking why I was not previously informed as to the exporter's 
claim, pointing out that we had already waited for over a year to find
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out -what Treasury's final (emphasis added) might be and that at 
no time was anything said about the exporter's contention. I asked for 
an estimate as to how long the further investigation might take and 
I also asked for a citation as to the statute or regulation that provided 
for such a further investigation.

A reply to my letter was not received until December 8,1977. It was 
signed by Peter D. Ehrenhaft, Deputy Assistant Secretary and Spe 
cial Counsel (Tariff Affairs). In this letter it was stated that the prin 
cipal Italian exporter of chain to the United States provided informa 
tion in July 1977 (emphasis added) indicating that he paid a variety 
of customs duties and indirect taxes which are not included in the 
value-added tax which is rebated upon export and the customs duties 
are not eligible for drawback. It was stated further: "Treasury policy 
has been not to consider the rebate of indirect taxes which are directly 
related to the manufacture of a product and normal customs duty 
drawback as constituting the bestowal of bounties or grants. If a firm 
or domestic industry does not receive rebates of such allowable taxes 
or customs duties upon exportation, Treasury has allowed their use 
as offsets to the effective amount of any export subsidy otherwise re 
ceived. This policy was most recently also applied in the countervail 
ing duty case involving leather wearing apparel from Uruguay."

Mr. Ehrenhaft stated further that the Italian manufacturer alleged 
that the customs duties paid and not rebated exceed the size of the 
Italian Government rebate and that therefore no net bounty or grant 
could be said to exist. Treasury required verification of the exporter's 
claim, but regretted the fact that the verification process could not be 
completed in time for the "Final Determination." No answer was given 
to my question as to how long the further investigation might take, 
and the only authority cited was "Treasury policy."

On January 4,1978,1 wrote to Mr. Ehrenhaft noting that informa 
tion regarding possible offsets was provided by the principal Italian 
exporter in July 1977, but that after nearly six months (now nine 
months) had eJapsed the verification process had not been completed. 
I asked again if there was any limitation on the length of time such 
proceedings may take. I pointed out that the Trade Act of 1974 spe 
cifically states that the Secretary of the Treasury shall make a final 
(emphasis added) determination within 12 months from the date 
on which a petition is filed and I again asked for a citation as to what 
specific provisions of the statutes permit the Treasury Department to 
continue an investigation after a final determination has been made. 
The last paragraph of my letter was as follows:

In the event that Treasury should determine that in its opinion the Italian 
exporter rather than the domestic manufacturers Is entitled to relief, what 
procedures are available to us to contest such a determination?

No reply being forthcoming, our Washington representative con 
tacted the Treasury Department on March 2, 1978, and located a 
person who just happened to have my letter in his basket He was very 
apologetic and promised to have a reply out within a week. I later 
received a letter from Mr. Ehrenhaft, dated March 17, 1978, stating 
that my January 4 letter had been misplaced, which occasioned the 
delay. Among other things, he referred me to the countervailing de 
termination involving leather wearing apparel from Uruguay pub-
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lished in the Federal Register of January 30, 1978 (43FR3974) as 
being an example of the application of offsets. I quote below an ex 
cerpt from that determination as an example of strained economic 
reasoning:

Subsequent investigation lead to the conclusion that the subsidy granted to 
the tanners upon exportation of the finished leather wearing apparel constitute 
a bounty or grant within the meaning of the Act. Based on present informa 
tion available, however, the tanners' subsidy serves to make Uruguayan tannery 
prices equal with neighboring country competition, which is readily available 
to leather wearing apparel manufacturers in Uruguay. Thus the net effect of the 
bounty or grant is zero since the cost of producing leather wearing apparel 
absent the subsidy would not be increased due to lower prices available from 
neighboring countries. In addition, the effect of the export subsidy is offset 
by certain fiscal charges which are indirect taxes that are directly related to 
the exported leather wearing apparel. These taxes are not rebated on export, 
and under the Act would be eligible for rebate and thus act to reduce the effec 
tive export benefit.

Mr. Ehrenhaft closed his letter with the following:
My staff informs me that counsel for Weissenfels is preparing a submission 

in conjunction with the Italian Government and as soon as it is filed it will 
receive our prompt (emphasis added) attention.

That is where the matter stands as of today. My question remains 
unanswered and apparently the Treasury Department .is more con 
cerned with servicing the needs of foreign manufacturers to the detri 
ment of our own domestic producers. My recommendation would be 
that "final" should mean "final" and that the Treasury Department 
bo barred from conducting open-end investigations in contravention 
of the statutes.

Sincerely yours,
HAROLD T. HALFPENNY, Counsel.

o:


